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The folio-wing Essay is a repTint of articles 
■which appeared in the IN'ew Eivjlander for 
1867 and 1868, with a iimnbeT of changes and 
additions, among which latter the notes at 
the end of the volume are the most consider- 
able. The work was undertaken, not from any 
special interest in the subject, but from a sense 
of its importance ; and the author had been 
urged for a number of years to write upon it, 
before he found time to. give it any thing like 
due attention. The call which came to him was 
dictated by a feeling, in which multitudes share, 
that the Divorce Laws of the State where he re- 
sides' are extremely lax, and that a common- 
wealth, whose morals and history in the past 
have been highly to its honor, is in danger of 
becoming a teacher and propagator of low 
views of the marriage relation, as far as its es- 
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ample can reach. The call came to him be- 
canse he had studied the subject in connection 
with lectures on Natural Right and the State, 
delivered in Yale College, and was supposed 
to have some familiarity with the exegesis of 
the New Testament. How he has done hig 
work the reader must ,iadge. 

As for the treatment of the subject the au- 
thor wishes to say : — 1. That the multitude of 
details, especially in the fourth ajid fifth chap- 
ters, is so great that he cannot expect to have 
avoided mistakes, and as all the books that 
wei-e consulted were not at hand for re-exam- 
ination, the errors could not be conveniently 
detected. 3. In the last chapter it might seem 
as if he was inconsistent with his own prin- 
ciples in allowing cases of divorce which are 
condemned by the greater part of Christian 
people ; bu.t in truth the remarks that are 
there made are dictated by the conviction that 
a strict law would not stand any chance of 
being passed in a number of the United States* 
If however a law as good as, with one excep- 
tion, that of England is could be accepted in 
this counti-y, no one would rejoice more than 
the author. 
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Several gentlemen have rendered valuable 
assiatance to the author ia regard, especially, 
to the state of Divorce Legislation in the United 
States. He mentions here with gratitude the 
help given "by Henry Clark, Esq., of Rutland, 
Vermont ; Rev. "W". W. Andrews and C. J. 
Hoadley, Esq., State Librarian, of Hartford, 
Conn. ; Edward D. Mansfield, Esq., lately 
Commissioner of Statistics in Ohio; H. W. 
Chase, Esq., of Lafayette, Ind. ; S. B. Perry, 
Esq., of Chicago, 111., and Henry Hitchcock, 
Esq., of St. Louis. 

New Haybh, March 31, 1369. 
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ESSAY ON DIVORCE. 



CHAPTER I. 



In tlie present cliapter we shall attempt to give 
an account of tlie law and practice of divorce 
among the Hebrews, Greeks, and Romans, those 
three nations, to one or another of which we owe 
our religion and most of the leading elements of 
our civilization. The subject has an important 
practical bearing. It is intended as an introduc- 
tion to an inquiry into the meaning of those pas- 
sages in the New Testament where the matter 
of divorce is taken up. Christ, by a few words on 
this subject, has turned legislation and uss^e into 
a new channel ; he has in those few words, by a 
higher conception of marriage than was entertained 
before, thrown in a very important element into 
Cliristian civilization. It is our object to answer 
the question why Christ acted thus in some sense 
as a legislator, and what the world's need was 
that it should be taught a higher morality in 
this respect. Having looked at this point as briefly 
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10 DIYOKCE AMONO THK HEBREWS, 

as, truth and the importance of the subject will 
permit, we propose, in the nest chapter, to 
cliacuas the passages of the New Testament touch- 
ing on divorce and the questions to which they 
naturally give rise. Then, if it is permitted to na 
to contiuue our inquiries, we shall treat of the 
practice and views of the early Christians, and 
of the state of opinion and law in some of the 
principal Catholic and Protestant countries. Fi- 
nally, we shall ask what ought to be the aim of le- 
gislation among us, and bow the Christian Church 
ought to act in endeavoring to enforce the com- 
mands of Christ within its own pale. Our aim is 
to do good and to serve the truth, "We are not 
indeed so conceited as to hope to produce a great 
effect of ourselves, but believing that an irreli- 
gious liberty is creeping even into the Church 
with regard to the marriage tie, believing also that 
nothing more helps on, and is helped on by, gen- 
eral laxity of morals than undue freedom in regard 
to divorce, we feel constrained to contribute our 
mito to the correction of a public opinion and 
practice which are threatening serious evils both 
to Church and to State. 

DTVOECE AMONG THE HBBEEWS. 

The ideal of marriage, as we find it in the flret 
records of the Hebrews, is a peculiarly beautiful 
one. " Tor this cause shall a man leave his father 
and his mother and cleave to his wife, and they 
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twain shall be one flesh," Hure the union of one 
man with only one woman ia thought of, and po- 
lygamy in fact is inconceivable, for how can so 
close a union as the being one flesh with a wife 
admit of the same union with another. It is again 
an indissoluble union ; forif the parties are one flesh, 
nothing but a violent process of nature or of crime, 
something like amputation, can separate them. 
And what is deserving of equal notice is the sepa- 
ration of the man from his father and mother con- 
templated in this text. A patriarchal age would 
natm'ally regard the fiHal and parental as the 
closest of all ties. Here is a still elisor tie, involv- 
ing a greater "cleaving" to the wife, a formation 
of a new family with new rights and interests, an 
emancipation from parental control. 

The ideal presented in these words remained in 
the Helirew mind until Christ came into the world. 
Polygamy and freedom of divorce obscured, but 
could not obliterate it. Polygamy was permit- 
ted or rather endured, under some restrictions, but 
one wife was the rule, as is shown by various pas- 
sages of Scripture. In the Psalms, and in the 
Prophets, only one wile is spoken of; the prophets 
are nowhere mentioned as having more than one ; 
the same is true of Moses and of Isaac ; even 
Abraham looks forward to the nece^ity of having 
a servant for an heir, until at the instigation of 
Sarah he takes Hagar as a kind of substitute for 
her ; wealtliy men, like Nabal and the Shunammi- 
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tish woman's husband, are monogatiiists ; and per- 
haps the law laid down a similar rule for the high 
priest.* Probably a great part of the private per- 
sons among the Jews had but one wile, and po- 
lygamy was chiefly confined to the king and a few 
others. Even the kings were forbidden to naulti- 
ply wives greatly, and Jehoiada, the high priest, 
must have intended to restrict King Joash, when 
he furnished him with only two. Still polygamy 
existed legally, and was not put down by the 
moral sense of the nation. It took, we may add, 
through the prevalence of slavery, the form of a 
looser connection with a woman of inferior condi- 
tion, a form between concubinage and marriage. 
The woman in Judges, chapters xix., xx., is con- 
stantly called a pUUgesoh or concubine, and yet 
the Levite is spoken of as her husband, and her 
father as his father in-law. She was a Hebrew 
free woman apparently, but that relation, for the 
mc«t part, was entered into with a domestic or a 
slave. 

Marriage began with the betrothal, but no cove- 
nant or formality is known to have existed. The 
condition of marriage, however, is spoken of as a 
covenant. Thus Malachi says: "Yet is she thy 
companion and the wife of thy covenant ;" and 
Ezekiel: "I sware unto thee, and entered into a 
covenant with thee, and thou becamest mine." 

* This opinion, thrown out by Saslachuta (Mo3, Eecht., p. "i8, 
ed. 3), will not bear much weiglit. 
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In numberless instances the word 2anah, to play 
the wiore, is transferred to signify a breach of the 
covenant- relation between God and the people by 
the Clime of idolatry. Closeness of union and ten- 
der care, conditioned by fidelity, belong to both re- 
lations, tliat between husband and wife, and that 
between God and the people. Did the notion of 
a covenant belong to both independently, or was 
it transferred from the theocracy to family lite ? 
We are unable to give a eatisfaetory answer, but 
apparently it originated in the theocratic union 
and passed to the conjugal. However this may 
be, there is a sanctity thrown around marriage by 
this manner of speech and thought, such as few 
other espre^ions could give forth. If adultery is 
on a level with apostasy from God, how great 
must be its guilt; and if the man is to the woman 
as God to the people, what but a breach of that 
covenant in one vital respect should dissolve the 
union. To which we may add that as God had 
but mie people, the standing simile would be ap- 
posite only if, as a general thing, one man had but 
one wife ; and that the relentless severity of the 
Jewish law toward the adulteress corresponds to 
the penalties it denounces against going away 
from Jehovah to the worship of a false god. 

In Hebrew maiTiage, gifts were given or a price 
was paid by the bridegroom, and this corresponds 
to the purchase of the wife, which was practiced 
over a large part of the world in ancient times, as 
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in Greece, among the Hindoos, and among the 
Germans, and of which many instances are still to 
be met with in barbarous or half-civilized tribes. 
In the iii'st case where these presents are spoken 
of, the largest share went to the bride, Rebekah, 
her mother and brother ako receiving "precious 
things." In the case of Jacob, as he had nothing 
to pay, service was rendered as an equivalent. 
The other references to this usage are few ; fewer, 
we conceive, than tliey would have been, if it had 
played the same important part which belonged 
to it in the maiTiage usages of other nations. A 
distingxiished writer on Jewish antiquities tries to 
show that the custom among the Jews amounted 
to nothing more than the giving of presents for a 
favor received, which presents went in good 
measure to the bride ; but the prevailing opinion 
is against him, and the analogy of other nations is 
able to show a softening down of an original 
purchase from the father into a portion conferred 
upon the bride herself.* 

Hebrew marriage, thus far, appears quite infor- 
mal and primitive, but yet penetrated with a re- 
ligious spirit, and placed, as it were, under the 
especial protection of the covenant-keeping God. 
Nevertheless as the bad usages of polygamy, 
slavery, and blood revenge were endured among 
the people, so when it received the law, a freedom 
of divorce prevailed which could not be corrected 
« We refer to Saalschatz (u. s.), ctapter 103, § 3. 
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witliout hazarding the overthrow of the pohty. 
It was therefore endured, and in some degree re- 
stricted. 

The leading paest^e relating to divorce is found 
in Deut. xxiv. 1-4. It assumes a certain loose 
practice in regard to divorce, and tries to reduce 
it to a formal shape, precisely aa the Emper*r 
Augustus attempted to give legal form to divorce 
among the Homans by his legislation. Let us 
notice the parts of the passage in their order, 

1. It is supposed, as the basis of the law now 
given out, that husbands who had found " some 
uucleanness " in their wives had been in the habit 
of putting them away without ceremony, or of 
sending them home as they would hired servants. 
Here two things deserve consideration, First, 
the right of divorce among the Hebrews was alto- 
gether one-sided. The wife had no right of divorce 
whatever. If her husband committed adultery 
with a married woman he might be put to death; 
but it does not appear what protection she had 
against ill-usage on his part. Probably her vindi- 
cation in this ease was left to her friends. In the 
second place, what do tlie words " some unclean- 
iiess" denote? This passage, as is well known, 
was the subject of controversy between the schools 
of Shammai and Hillel : the latter understanding 
it of any thing offensive or displeasing on the part 
of the wife ; the former giving it an etliical sense, 
according to most modern writers, as if it were to 
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be confined to an act of immorality like adultery. 
Wiaer, however, saya that the Gemara makes the 
view of Shammai less strict ; even public viola- 
tions of decoram might furnish ground for divorce 
according to his doctrine. Josephaa interprets the 
law according to the' views of HUlel : " He who 
■wishes to he separated from his wife," says he 
(Antiq., iv,, 8, 23), " for any reason whatever [St. 
Matthew's ' for every cause 'j^and many such are 
occurring among men — must affirm in writing his 
intention of no longer cohabiting with her." This 
is the extreme of license which an immoral age 
would defend by the passage. On the other hand, 
the opinion attributed by most modern writers to 
Shammai is wholly untenable, as moral unclean- 
ness or adultery was punrshable by death. Knobel, 
in his commentary on Deuteronomy, expresses 
himself as follows: ^'M^oath dahar is used of hu- 
man excrement in Deut. xxiii, 13, and is properly 
a shame or disgrctae (Is. xx. 4) from a thing y that 
is, any thing which awakens tlie feeling of shame 
and repulsion, inspires aversion and disgnst, and 
nauseatfs in contact, for instance, bad breath, a 
secret ninning sore, etc." Then he adds, "in the 
time of Christ the expression was in controversy. 
The school of Shammai took it as being the same 
with debar ervatk [a thing of uncleanness or dis- 
gust], and understood it of unchaste demeanor, 
and shameless lewd behavior, Tlie school of 
Hillel, which the Rabbins follow, explained it as 
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sofiiethin^ disgiMiirix/ or a/iiy other cause, and tlius 

defended a looser view Both were 

wrong in this, that they built up a general priaci- 
ple upon the words, whilst the author only apeaks 
of the comraoaest cause of divorce at his time," 

2. It is required of the husband, by this statute, 
that he write a bill of' divorcement, and give it into 
the hand of his wife, before sending her away 
from his house. The law requires no special form 
for this " writing of separation," and whether any 
form in particular was customary we have no 
means of knowing. The essential points which the 
law aima to secure are first a formal writing, by 
which any passionate haste would be prevented ; 
and secondly, prottxtio^i for the woman, so that it 
should appear to all persons that she was not an 
adulteress, nor a runaway from her husband's 
house, but was free to contract a second marriage. 
If the reasons for the divorce were added in the 
bill this would be an additional protection to the 
wife, as the husband would be slow to put down 
in a permanent form pretexts which might be false 
or frivolous.* It has been sugg^ted also that at 
an age when writing must have been infrequent, 
the inability to prepare a written document would 
secure a greater degree of delibei'ation, as the hus- 
band would need the help of some Levite or other 
educated person, of whom he would stand in a 
* In the forma given hy Selflon, Usor. Hobr., iii., 24, no men- 
IJQn is m^e of B.ay reaaouB. 



,1 Google 



18 DIVORCE AMONG TDE HEBREWS, 

certain awe, if conscious of tlio frivolity of tlie 
reasona for a divorce. 

How far this statute went into general use, wo 
have no means of knowing. Two passages, one in 
Isaiali (1. 1), and one in Jeremiah (iii. 8), refer to 
the bill of divorcement to illustrate God's treat- 
ment of his rebelliouB wife, the people, and aa the 
illustration must have heen well understood, it is 
fair to suppose that such bills were then in com- 
mon use. The passage in Jeremiah however sug- 
gests a difBcultj. God put backsliding Israel 
away and gave her a hill of divorce on account of 
her adultery. May we argue from tMs that the 
penalty of death for this crime was now Boftened 
down, on account of the great coiTUption of man- 
ners, into repudiation. The passage in Ezekiel 
(sxiii. 45, 46), where judgments by righteous wen 
in cases of adultery are spoken of, proves the con- 
trary. Jeremiah adapts his simile to the facts of 
the case. The adultery of Israel was the abandon- 
ment of Jehovah for the idols of the heathen, and 
his repudiation of her was the captivity of the 
northern tribes. The very verse of the prophet 
where these words occur shows us the freedom of 
his illustrations. The^treacherous sister of Israel, 
Judah, feared not when she saw the casting out of 
her sister, but went and played the harlot also- 
Here then we have two sisters contemporaneously 
the wives of one husband, a thing directly against 
the law of Moses. 
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3. Tlie divorced wife may now contract mar- 
riage with another man, but if separated from him 
by death or divorce may not return to her first 
husband. As Jeremiah says the land v/here this 
should occur would be "greatly polluted." Here 
protection for the woman and for public morals 
are secured at once. 

As for the woman, the great freedom of divorce 
■which law and usage gave to the man made it all 
the more important that her interests should he 
protected. She was always the passive party, 
having no right of divorce on her side. If such 
freedom on the part of the man was right, it was 
right also that she should be permitted to marry 
again. If it was in itself an evU, endured but not 
encouraged, it was in a certain sense right that an- 
other similar evil should counterbalance it and 
deprive it of some of its baneful effects, Mairii^e 
ought to be equally sacred for both parties, and 
under equal sanctions for both. "When there is a 
letting down of those strict rules which our Lord 
has made known tor his Church, bad law cannot 
end, with any equity, in granting the husband 
certain liberties,;, imless it grants a compensa- 
tion to the wife. This compensation was remar- 
riage after divorce. The need of such protection 
was increased by the institution of polygamy, for 
it would often happen that the husband, when he 
took to himself a second wife, would become dis- 
gusted with the old one, and her feelings, when 
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she felt ierself to bo put in the background, would 
not contribute to domestic peace. Or he might 
find himeelf unable to support two, and thus dis- 
gust would ere long end the connection with one 
of them or the other. 

As for the protection of public morals, it ia evi- 
dent that the power of return to the same husband 
might wholly destroy the sanctity of marriage and 
bring it down almost to the level ai ^ol/yandry 
on which a few of the most degraded nations of 
the world nowstand. Marriage between one man 
and one woman must be once for all. That ia to 
eay there is nothing in the mere act of divorce, 
aecordiiig to this Hebrew law, to prevent reuMion 
of the parties, and very likely such things occur- 
red, but a practical dissolution by marriage to an- 
other man forever prevented a union with a for- 
mer husband, as something polluting and almost 
adulterous. So enormous a transaction as that 
between Oato the younger and Hortenaius, when 
the former lent his wife Mareia to the latter and 
took her back again after the orator's death, would 
have been altogether contrary to Hebrew law, 
and probably an abomination to Hebrew feehng 
in the worst times,* 

It ia only seldom that the law of Moses malres 
mention of divorce. The two other paasagea where 



* It does not appear that Oato ever divorced his wife, which 
only maltes the transactioa more eiiormouB. For a erltiiiUB of 
this affair, see Drumann Gescb. Boms., iii., 107. 
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it 19 spoken of, show an intention of a humane leg- 
islator to proteot a woman in circniiistaucea where 
ehe was peculiarly exposed to injury. One of 
these is Dent. xxii. 28, 29. The substance of it is, 
that a man who deflowers an unhetrothed Tii'gin, 
besides paying a fine to her father, shall tahe her 
for liis wife withoiit the power to " pnt her away 
all his days, " The other (vv. 13-19 of the eame 
chapter) contemplates a newly raanded man's 
spreading an evil report concerning his wife's an- 
tenuptial chastity. If on solemn iuTOStigation it 
was found that his words were false, he was to be 
chastised, to pay a heavy fine to his father-in-law, 
and, as in the former instance, to have his liberty 
of repudiating her taken away. In these cases the 
interests of morality and those of his wife are both 
looked after. Yet it may be asked whether such 
a law, implying a grievous breach between the 
. married pair, would not expose the wife to iu- 
tolerable cruelties from one wlio could never get 
rid of the detested object. We can only answer 
that the law allowed no such cruelty, that her 
family Mends could act as her defenders, and that 
on his death she could not, it is probable, be 
stripped of the use of some portion of his property. 
We have no means of judging whether the sen- 
timent of the Hebrews changed in the course of 
time on the propriety of divorce. There is, however, 
one memorable although very obscure passage in 
the last of the prophets (Malachi ii. 13, 16), which 
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goes to sliow that indiscriminate divorce was then 
regarded by good men as wrong and offensive to 
God. The prophet, after rebuking intermarriage 
with heathen women, and threatening the divine 
vengeance against those who should commit this 
sin, passes on to a second ein, that of " covering the 
altar of the Lord with teai-s, with weeping, and 
with crying ,ont," which, as appears from the next 
verse, where the sense is more fully brought out, is 
to be understood of the complaints of injured and 
divorced wives — divoi-ced perhaps for the sake of 
the heathen women just before spoken of — uttered 
in the temple to the Lord of Hosts, God no lon- 
ger regards the ofl'erings of such men, because 
they have dealt treacherously or unfaithfully each 
one against the wife of his youth, who ishis compan- 
ion and the wife of his covenant. The next words 
are among the obscurest in the Bible, and if we 
could make thera plain, they would require too 
long a comment for this place. Then the prophut 
adds : " therefore take heed to your spirit and let 
none deal faithlessly against the wife of his youth, 
Por the God of Israel saith that he hateth putting 
away, for one eovereth violence with his garment, 
saith the Lord of Hosts." The marginal render- 
ing of our version — " the Lord God of Israel saith, 
if he hate her put her away," which was given by 
Jerome and adopted in Luther's Bible, would now 
have, we suppose few defenders. Ewald's version 
(in his Prophets) follows the Septuagint in n 
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the sentence conditional : " wlien one otit of ha- 
tred puts away, saith JehovEih God of Israel, he 
covereth hia garment with violence." In this ver- 
sion no good sense is eHcited ; the rebnke against 
divorce in the preceding context is not confined 
to cases where the husband hates the wife ; and 
the conditioning clause which this rendering as- 
sumes is strangely divorced from the conditioned. 
Hitzig in his commentary translates : "he hatetli 
putting away, saith Jehovah (i. e,, Jehovah saitli 
that he hateth), etc., and him who covereth wrong 
with his garment ;" Kohler, a more recent com- 
mentator {in his Prophets after the exile, part 4), 
" for I hate putting away, saith Jehovah, etc, and 
crime covereth his garment" (who doeth this); 
DeWette in his version: "for I hate patting away, 
saith Jehovah, etc., and him who heapeth crime 
on his wife." Nor is Hitzig reluctant to adopt 
the translation wife instead oi garment at the end 
of the passage.* 

Hitzig well remarks on the passage, " that the 
putting away of the wife was indeed permitted 
(Dent, xxiv. 4), but was not on the whole a thing 
which God could look on with complacency, and 
in the case before us it had in it something hateful, 
not merely on account of its frequency. Perhaps 
we have here the beginning of the stricter doe- 

* A condeaaed ospoaitioa of this paasaga Is giyen by Keil in 
his Commentarj on the twelve minor prophets, cot long sioea 
poblislied. He adopts Kohler'a views in almost all oases. 
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trine of the Xew Teatament." The beauty and 
noteworthiness of the passage consist in tlie deep 
moral and religious feeling which pervade it. The 
M-jfe and husband are bound by a covenant. To 
pnt a wife away is to break that covenant, to act 
treacherously or faithlessly. This is what God 
hates. We have thought while studying tliia pas- 
sage how our Lord must have pondered over it, 
and how two places of the ancient scriptures, one 
at the beginning, one at tlie end, coincide with his 
views of divorce, while the law and practice of the 
Jews spoke only of the hardness of their hearts. 

It only remains to inc[uire what was the usage 
of the Jews through their history, and a very 
scanty answer ia all that can be given. What the 
moral sense of the nation allowed when the law 
was given is gathered, as we have seen, from the 
law itself. This passage of Malachi goes to show 
that even in a reformed age, among the returned 
exiles, tlie practice of divorce was not infrequent. 
Examples however do not occur. In the time of 
Christ it must have been not uncommon, although 
nothing can be argued in regard to the morals of 
the nation from Herod the Great and his family, 
JosephuB tells us (in his life, §§ 75, 76) that he was 
thrice man-ied. The fli-st wife and he separated. 
He does not tell ua how or why. The second he 
put away, " not being pleased with her character, " 
after she had borne him three children. Then he 
took a thirf, whom he praises highly. The prob- 
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ability is that multitudes of liis countiymen, es- 
pecially the more heathenish part of them, made no 
Bcniple of dismissing their wives at pleasure.* 

DIVOECE AMONG THE GREEKS. 

There is a great contrast between the destinies 
of the conception of marriage as it appeared in 
the Hebrew mind and in the Greek. In the for- 
mer race, most beautiful and elevated at the out- 
set, but long encountering inveterate oriental 
practice, and failing in a great measure to be re- 
alized, it is at last purified and brightened by 
Christ, BO as thenceforth to enter into tlio thought 
and hfe of the world. Among the Greeks, on the 
other hand, simple and severe at first, as it was 
among the other western nations, averse to polyg- 
amy, perhaps regarding divorce with disfavor, 
this conception became obscured and degraded as 
they advanced to the acme of refinement. The 
mythology which was elaborated in the earliest 
epic period by the poets reflects already the morals 
of a con-apted race, for they who could listen ea- 
gerly to rhapsodists narrating the adulteries of 
Zeus or HephEestus, mast have been defiled them- 
selves, and must have grown more so from famili- 

* The Buthora whom we have pr'moipally relied upon are Saal- 
Kchut?. (Mosaisohes Eeoht), SeMen'a Uior Hebr, in Vol, II. of liia 
works, Winer'3 Realwort., and leodiag commentators. Selden, 
from the miiture of the Eabbinical and scriptaral, is vcrj wea- 
liaome and confusing. 
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arity with Bueli examples. Still a simple unsen- 
Bual mode of life, and original tradition guarding 
the eacredness of tlie family union, tnaj have in 
part for a long time comiteracted the influences 
of mythology. Bat when we come to the historic 
ages of Greece, the case is widely different. At 
Sparta, notwithstanding the severity of the insti- 
tutions, the sanctity of married life was not re- 
spected. It was reputable and customary there for 
men to give over their wives to their friends, and 
a king, for reasons of state, was allowed to have 
two wives in two separate establishments.* At 
Athens, the maid was reared in seclusion to pro- 
tect her from the evil without. She thus became 
an unfit companion for the man wJio enlarged his 
mind by taking part in public affairs. Was it 
strange, when as a matron she came to have a 
larger liberty, that she should abuse it ? Or was 
it strange that the hetaera, conversant with men 
and used to please man, should usurp the wife's 
influence! But it was strange, sadly strange, 
that the corruption seized on youthful beauty as 
its instrument, that a trightfnl unnatural crime, 
punished with death in Christian lands, fast- 
ened itself on the intimacy of older with youii- 

* Sea what Xenoplioa, in his Lftcedumoniaa polity iienr the be- 
ginDing, aaya of this and ofa still more disgusting practice, with 
ao reprehension, and nsoribing the licenses to Lycurgns. This 
scholar of Socrates cau have Iiad uo moral but only a political 
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ger men, and if not without rebuke, yet swept 
abroad so widely, as to be the greatest disgrace 
of the Greek civilization. The study of morals 
and the revival of moral feeling iu the schools of 
the successoi"s of Socrates could not stem the cor- 
niption * The later Greeks of the Macedonian 
and Koman periods, if we Judge of them correctly, 
were more enervated, more immoral, where they 
had opportunity, than before, both outside of 
Greece and ■within it. Mai'riage came to be re- 
garded only as a convenience or as an evii ; popu- 
lation fell off; whatever Greek virtue of the polit- 
ical sort had existed in great measure left the race. 
Aristotle remarks in his politics that the old 
Greek laws and usages were very simple and bar- 
baric, and gives as an illustration that they carried 
weapons habitually, and bought their wives from 
one another. This custom of purchasing the wife, 
of which we found traces among the Hebrews, 
sprang out of the view of the child as the property 
of the parent : the father had a right to the services 
of his daugliter until she passed beyond his control. 
This usage is often alluded to in Homer. T!ie word 
for the porchaee-monoy is hednon or kedna, but 
inasmuch aa the word may have had the wide sig- 

* Boaulifulpassagaa iu Plato's Laws sliow that he was awalie 
to the importaneo of purity in Qxe family rolatioaa. A pnsaago 
in the eighth book, where he would have law attempt to aeciire 
in the new eity a degree of purity wliich he regards sa almost 
chimericBl, is well worthy of uoUoe (p. 841, D). 
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Tiificatioii of a gift or present at first, and as the 
father -would naturally give a part of this wife- 
money to his daughter as an outfit, it occurs also 
in the sense of a present from the father to the 
daughter, and in that of a present irora the be- 
trothed man or from other friends. Thus an ep- 
ithet applied to maidens can be translated catfh- 
fin^Mig, because by the husbands whom they won 
they procured cattle for their fathers. So also it 
is said of a Trojan ally who was slain by Agamem- 
non, that to obtain his wife he first gave a hun- 
dred cattle, then promised a thousand head of sheep 
and goats besides. Sometimes the father waived 
his right of purchase-money for his daughter ; Aga- 
memnon is willing, if he can propitiate the angry 
mind of Achilles, to give him either of his three 
daughters M'ithout getting any hedjrm on his own 
part, and he will give large pr^ents in addition. 
When a wife had been unfaithful to her husband, 
he could claim the price he had paid for her ; and 
when for some other cause he had put her away, he 
was expected to pay back the amount of the gift 
or dower granted to her by her father. These 
xisages may have differed little from those of many 
other nations. 

In Sparta, after betrotlial, marriage was consum- 
mated by a kind of mock robbery. At Atliens 
beti-othal was universal in legitimate marriage, 
and a dower regularly but not necessarily went 
with the bride. She might have none, and yet be 
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a lawful wife, whereas under Roman law the dower 
was BO mucli more essential, that the civil law has 
been thought to entertain a presumption against 
marriage without dower as being no more than 
conculnnage. That religious ceremonies attended 
the marriage festival is undoubted, but no pubhe 
priest's services can be shown to Lave been thought 
necessary. As women and children were always 
minors at Athens, the wife passed from under her 
nearest relative, as her hjrios — her guardian or 
law representative — into the hands of her husband, 
wlio sustained the same capacity, Tet it may be 
added that as parental power was not so extensive 
at Athens as at Home, so it was with marital power 
also. After the death of the husband or the di- 
vorce of the parties, the wife fell under the author- 
ity or guardianship of her next hlood relative. 

Divorce at Athens was easy and frecLuent. It 
took two shapes, distinguished often by different 
words, being called sending awm/ or out of the 
house (apopempein or ehpem^ein), when the hus- 
band repudiated the wife ; but qtdtting and going 
aioay {ajpoleipein) when the wife separated herself 
from her husband.* In the first ease, little if any 
formality seems to have been required, although 
we may perhaps argue froTu the instance of a 
leading Atheiiian mentioned by the orator Lysias,^ 
that the husband usually made known his inten- 
tions before witnesses called in for that purpose. 

* other terms also ocanr, as ekballeiii, apoluem, apMeuai. 
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There are several instancGB of this kind of divorce 
mentioned in the private oratioDs of Demosthenes, 
which dei\!onstrate what a hare lOEtter of conveni- 
ence marriage was at that time, and how destitute 
of a moral element, Timocratea, having found a 
rich heiress with whom he eonld connect himself, 
sends away his wife, who without the interval of a 
day is married to Aphobus, one of the guardians 
of the orator Demosthenea during his minority. 
Protomachus, a man in needy eirenmstances, hav- 
ing the same chance, persuades his friend Thueri- 
tus to take his wife from him ; her brother betroths 
her to this second husband, and the plaintiif for 
whom the oration is written is her son. In a third 
ease, Polyeuctus adopts his wife's brother, gives 
him hia own daughter for his wife, and then, some 
quai'rel having arisen between the parties, takes 
her away and gives her to Spudias. Then a suit 
concerning dower was brought by the former hus- 
band against the father and the new husband. In 
this case, if Leocrates and his wife did not agree 
to separate, the latter must have initiated the steps 
for the divorce, for it nowhere appears that the fa- 
ther or previous hyrios of a married woman pos 
sessed this power. In all such cases, notice in 
writing of the divorce was probably lodged with 
the archon or judicial magistrate. 

The other description of divorce was when the 
wife \&it her husband, — when she began the pro- 
ceeding^. In this case, she was required to ap- 
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pear in person before the 'archoTi at hia office, and 
there present a writing in wMcli t!ie reasons for 
ber separation from her husband were set down. 
If both parties were agreed about the diyoree, 
that might be the end of the affair. She returned 
to her nearest relatives, and her husband was ob- 
liged to pay over any dower that miglit be in hia 
hands. If the parties were not agreed, a suit 
might arise, and the same seema to have been true 
wlien tlie husband began the proceedings, but 
nothing is known of the judicial process in either 
case. 

It was when Hipparete, wife of Alcibiades, and 
daughter of one of the Urst men at Athens, etung 
by the outrageous licentiousness of her husband, 
had gone to the archon to take- the above-men- 
tioned legal steps for a divorce, that Alcihlades 
collected a band of men and dragged her away 
from the place of justice. He may have done this 
for the aato of her great dower of twenty talents. 
At all events, according to Plutarch, he quashed 
the proceedinga, for she lived with him until her 
death. The same writer adds that the law re- 
quired the presence of the woman desiring a di- 
vorce at the place of public justice, in order that it 
might be in the husband's power to come to terms 
with her and keep her with him. 

Suits were doubtless very frequent in regard to 
the wife's dower, which was either paid over to 
the husband before witnesses or retained by ber 
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hyrios, subject to the stated payments of intei'est. 
If paid over, security waa taken on her behalf 
upon her hcsband's property, and he was also 
bound personally for it. If he delayed to pay it over 
after the divorce, eighteen per cent, yearly interest 
was due tor the time of the delay, Kore might 
bo said on this matter, but the legal consequences 
of divorce do not fall witliin our subject. It is 
needless to add that she waa free to marry again 
as soon as the divorce took effect. 

We have confined ourselves chiefly to Athens, 
partly because it is a fair sample of the more 
modern civilization of Greece, and partly because 
the materials are exceedingly scanty, or fail alto- 
gether, for the greater number of the Greek States. 
Legislation, however, made varioua experiments. 
We give one example. Among the laws of Thurii 
in Magna Q-rEecia, according to Diodorus of Sicily, 
there was one which gave leave to women to put 
away their husbands and to marry whom they 
liked. An old man, thus deserted by a young 
wife, proposed and carried an amendment of the 
import that whichever party, husband or wife, in- 
itiated the divorce, the said party should be for- 
bidden to marry one younger than the former 
partner, whereupon the woman returned to his 
bed and board again. We put no great faith in 
the story, much less in the ascription of the law 
to Charondaa. We give it only as a specimen of 
the legialation that was going on, wherever free 
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Greeba could govern tiiemaeives, and wliicli, al- 
though in general starting from the same concep- 
tions of marriage, and niaking divorce exceedingly 
easy, yet without doubt wouM exhibit, if it had 
been preserved, various peculiarities in different 
parts of the Greek world. 

It is probable that after the Macedonian con- 
quest these differences of legislation, where Greek 
States were autonomous — and that they were so 
to some extent even in Kom an times is well known 
— were obliterated, and that a general average 
conception of the family relations, having almost 
nothing of morality in it, pervaded the whole race. 
The Greeks still adhered to monogamy, still al- 
lowed concubinage with scarcely a trown, still 
granted almost unlimited freedom to the separation 
of man and woman. 

It is pleasant in this state of public feeling to 
know that a few voices were lifted up in favor of 
a somewhat better practice. The testimony of 
Plato in his Laws is worthy of mention.* He 
would take away from tlie parties interested the 
license of separation, and place divorce under the 
control of State authorities. If, says he, through 
infelicity of character a man and his wife cannot 

* The principal nuthorities beaides passages of auihors, and 
espemallyofDeaiostheiiesin Ilia private orations, are thewricerson 
AttiB law, especially Meyer and Sehoniaim's Attiache Pfoceag, 
paga 408, onward; Platner'a Process, part 2, page 2i5; and tlie 
■writers on archiEOloey. especially K. F. Hermann. 
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agree togetlier, let the case be put into the hands 
often impartial guardians of the law, and ten of 
th<ffie women to whom the matter of marriages is 
committed. Let tliem reconcile the parties if they 
can ; and if not let them act according to their 
best ability in providing them with new spouses. 
If the philosopher means that the new yokes are 
to be laid on by force, it would most probably act 
as a restraint on divorce, and check the desire of 
separation, but whether it would do any other 
good might be reasonably doubted. This is about 
as far as the gospel of beauty could go. Plato's 
own view of maiTiage is certainly far from being 
the most elevated one, as his Republic testifies. 
It needed a gospel of holiness to put the Greek 
mind on a better track in regard to marriage and 
divorce.* 

Drv'OECE AMONQ TDE ROMANS. 

The Komana had more of the moral and the re- 
ligious in their character than the Greeks, as is 
maniteet from that strong sense of justice and 
love of established form which pervades their law, 
and from that ancient fear and superstitious wor- 
ship of the gods which ran down in the end into the 
merest formality. Tlieir earlj institutions, more 
than those of any western nation, partaJce of 
patriarchal life. The closeness of the family tie, 

• Leges li., p. 930, A. 
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tlie septs or gentes of the patnciana, and tlie vast 
powers of tlie Iiousemaster over wife, children, and 
slaves, ■which it took ^es to uiidermine, all point 
in that direction ; and their peculiar veneration 
for ancient form in all things is of the same source. 
In fact so essential is the early constitution of tlie 
household to the Roman State, that State life, as 
it first shows itself, may be said to Imve grown 
directly out of family life. 

Roman marriage in its eai'liest forms waa for 
the wife a passing out of her natural family, where 
she was under the absolute control of its head, 
into the family of her husband, whose control was 
nearly the same as that of her father or grand- 
father. She waa now said to be in his hand, and 
the marital power was known by the name of 
mames. There were three foi'ms known to early 
Roman times by which the maniis was acquired 
by the linsband. Of these, without entering into 
tlie province of Roman areliEeology, it seems 
necessary to say a word for the better comprehen- 
sion of the subject. The oldest of these, oonfarrea- 
iion, which was exclusively patrician, was cele- 
brated with special formalities by public priests 
in some sacred place before witne^es, and the 
maiiua was acquired by tiie same act by which the 
marrij^e was solemnized. This may be called 
religious marriage. The two others arose, as it 
seems, in plebeian life. Of these, u»us was proba- 
bly the earlier, a kind of prescription, in which, 



,1 Google 



36 DIVOEOE AMONG THE 

when tlie bride, after the regular betrothal and 
nuptials, had cohabited with her husband for a 
year ■without an absence of three sceeessive nights, 
the mantis or marital power was fully secured. 
Here the marriage and the inanus originated in 
two acta widely separated in point of time. The 
remaining form of originally plebeian origin — co- 
emption — was a kind of fictitious sale, much like 
that used in adoption and emancipation, and here 
two contemporaneous acts give legal existence to 
the manus and the marriage. These may be 
called forms of civil marricu/e. This last form 
had become obsolete before Gains wrote hia insti- 
tutions in the second century of onr era. The two 
others were in a state of decay under the earlier 
Eoman emperors. 

At an early date, we have no means of knowing 
when, but long before Cicero's time, and befoi-e 
the age of the comic poets, a free kind of marriage 
without the inanus came into vogue. It was pre- 
ceded by betrothal and nuptials with religious 
ceremony. The connection was legitimate, jural, 
and respectable. In fact, had it not been eo, there 
would at length have been no marriage at all, for 
this became in the end the universal form among 
the Komans. Its essence consisted chiefly in these 
particulars ; that the union between the woman 
and her natural family was not sundered, and that 
the husband acquired no manus and no rights over 
any part of her property except the dower. The 
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motive which gave rise to tliis kind of marriage 
may have been the unwillingness of the woman's 
father to lose control over her and her property 
in favor of one who was suspected or imperfectly 
known. It is one, and perhaps the earliest, of 
a series of innovations, by which patriarchal, patri- 
cian Rome surrendered its ancient iron habits, un- 
der the humanizing and loosening influences that 
followed in the track of civilization and of empire. 

The two kinds of Roman marriage differ greatly 
when the power of dissolving the marriage union 
is considered. In the forms by which the manus 
was acquired the wife had no rights over herself 
or next to none, while the husband conld dismiss 
her from his house at his pleasure. In the free 
form of marriage, the husband and the person who 
exercised the paternal power over the married 
woman, or she herself, if she was aui juris, had 
concurrent right to effect the separation of the 
parties. Of such authority exercised by the wife's 
father the comic poets of Rome furnish us witii 
instances, but in process of time, if lie took this 
step where there was an harmonious union and 
perhaps a family of children, the husband had a 
legal remedy against him. 

The husband himself, moreover, was to some ex- 
tent controlled by a very remarkable Roman in- 
stitution, M-hieh derived its sanction from old cus- 
tom rather than from positive law, — a family court, 
consisting of blood-relations of both parties, to- 
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gether wit]i tlie husband himself. Such a court 
was also assembled to try great crimra of children, 
and yet there was not tlie same necessity for as- 
sembHng it, according to Eomaii feeling, as where 
a guilty wife was to be bronght to trial. And on 
tbe other hand, where a husband had neglected 
to call such a court before inflicting penalty on his 
wife, his neglect was not punishable as a wrong, 
bnt rather as an oifense against good manners. 
It is recorded of one Lucius Antonias (sbout the 
year of the city, 440), that he was removed from 
tbe Senate by the censors fwv haTing repudiated 
his wife without taking comieil of friends, but tlie 
same stigma might have been put upon him tor 
expensiveness, or other condactnot exactly illegal. 
In the freer kind of marriage, as the husband ac- 
quired no power oyer hia wife's person, the head 
of her natural family must have called such a 
court, if any were assembled. 

Divorce, according to a tradition preserved by 
Dionysiua, was regulated by law from the time of 
Eomulus onward. He says that it could take 
place for violations of the law of chastity and for 
drinking wine, — sentence of the husband and the 
relations beingnecessary tor its validity. Plutarch's 
statement is that the wife could not separate her- 
self from her husband, but that the husband eouM 
repudiate his wife for three crimes— poisoning the 
children, making false keys, and adultery. Wine- 
bibbing on the part of the wife we know from 
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other sourees to have been a grave ofFense. He 
adds that a man puttiug away his wife on other 
grounds fort'eited his property, half of wliieli was 
to he consecrated to Cei'ea, and half to go to the 
injured partner.* But these traditions can be of 
no historical valua They only show tliat divorce 
in the olden times was in some way restricted, and 
that family courts were of great antiquity. 

A more reliable, yet no doubt confiised, tradi- 
tion declares the iirst divorce at Rome to have 
occiu'red about the year 520 of the city— that is 
eighty years after the divorce of Lucius Antonius 
already mentioned — and under the tbllowing cir- 
cumstances : Oarvilius Ruga is said to have greatly 
loved his wife who was barren, butinaemuch as the 
regular question of the Censor, at tie time of the 
census, required him to declare, on oath, that he 
had, or would have, a wife Uberorum qucBrend<»'ui?i 
gratia, under pretense of avoiding a false oath, 
he terminated the marriage state by repudiation.! 
It is impossible to believe that no divorce occurred 
at Rome for more than ftve hundred years from 
i(B foundation, and yet there is no good reason for 

* DiOE. Hal., ii., 25; Plut,, Komulus, g 22, Plutarcli (tdda, 
that a tnau who sold his wife, ia which plebeian marriage forms 
may have been practiced, was devoted to the iDfernal gods. 

f It la preserved by A. Ge'.L, Iv., 3, xvii., 2i ; 13 Valer. Mar., 
ii., 1, Hcd by otiier writers. For explanation of it we refer to 
Rein's Rijm. Privatrecht, p. SOS, and to an essay in Savigny's 
vermisoht. Sohrift, vol. L, No. i. He violated public I'eeling 
and hia consciBntious soniplea were a mere pretext. 
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rejecting tlie story altogether. Various have been 
the attempts to explain it or to reconcile it with 
the probable state of facts. It may have been tlie 
first divorce in which a family cowt was not called, 
or the first in which no fault on the part of the 
wife could be alleged, and in which, without her 
consent, the husband terminated the union. 

This was jnat before the second Punic war. 
The victories over Carthage, the extension of the 
Koman empire in Greece and the East, conspired 
with internal political changes and with the de- 
cline of religious fear, to hasten on a corruption of 
manners and of morals, a luxury and an avarice 
greater perhaps than any other nation ever reached. 
Kome was built on family discipline, on economy, 
thrift, and order, rather then on domestic affection. 
The Koraan matron, austere by the discipline of 
life, was not nmch loved, — ^she was the house mis- 
tress simply. As soon as the old rigor of family 
life passed away, every thing in morals fell, and 
marriage was poisoned at its foundation, \ At the 
same time the increasing prevalence of the free 
form of marriage put it intothepower of the wife's 
nearest relations to dissolve the union for her, and 
her own position became increasingly independent. 
Thus a step which only the husband could talce 
under the old forms attended with the manus, 
could now be taken almost as freely by the wife ; 
and a step whichj in the older forms, needed a 
solemn formality in order to be valid, could now 
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be taken witli almost no formalities at all.* Add 
to tMs that the dower hrougbt by the wife be- 
came almost an essential part of marriage, and 
avarice added its weight to the yarious other 
motives for divorce, if the chance of a better dower 
were offered. The dissolution of morals began 
with the upper classes at Rome, but the contagion 
could not help reaching the lower parts of society, 
the needy, shiftless freeman, the supple freedman, 
and the profligate foreigner, who made up a large 
part of the free population of Eome. 

Toward the end of the Eepublic, then, things 
Lad reached this pass in regard to divorce :— that 
pubhc opinion had ceased to frowu upon it^ that 
it could be initiated by liaaband or wife wii;h al- 
most ec[ual freedom, that there was a ready con- 
sent of both parties to the separation in the pros- 
pect of marrying again, and that tliis facility of 
divorce was open to all classes who could contract 
lawful marriage. It might be supposed that the 
crime of adultery would be diminished by the pow- 
er thus furnished of entering into a new marriage 

* In tie amfarreatio or religious marriage of the patricians, 
a form called diffarreaiio — tiiat is, separation with the ooremony 
of offering the cake of spelt, as crmfarreatio deooKd union with 
the same ceremony — diBsolved the marriage tie. In both coempSio 
and imis, it is probable, a form called remano^Ho, another fioli- 
tioiis sale, set the wife free team her husband. In marriage 
without the manas no form was neceasaiy, and tliis kind of mar- 
liage at the fall of the Eepnblic bad superseded the others almost 
entirely. 
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witli an object of giiilty attaeliment. But adultery 
too went along with divorce. They were both in- 
<3ications of a horrible corruption, and neither of 
them w^ a vent-hole large enough to let off alone 
the inward foul stench of family life. And if 
proof were wanted of this we need only refer to 
the legislation of Augustus, and to the continual 
allusions made to adultery by the poets of the 
imperial times, such aa Juvenal and Martial. 

A few particdara, however, illustrating the 
sunken condition of the Roman lady toward the 
end of the Republic, and the small degree of sanc- 
tity which the marriage tie had now come to have, 
will perhaps make more impression than tho most 
emphatic general statements. Already, before the 
last age of the republic, there w^ a foreshadowing 
of a decline of famUy morals ia the espensiveneas 
and in the crimes of married women. It was not 
enough that the Censor could interfere by his almost 
unrestrained power as a conservator of public mor- 
als ; sumptuary laws also, broken and disregarded 
to be re-enacted with new provisions, show what 
was felt to be an evil of family life. At an early time 
also poisoning of a husband by a wite is noticed by 
the Roman historians. The case mentioned by 
Livy, aa occuiTing in the year 423 of the city (b. o. 
331) wears the look of an incredible prodigy, A 
number of the principal men having died without 
known cause, a maid ga\'e information to one of the 
lediles that some of the leading mati-ons had pre- 
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pared and ad ra mistered poiaonons driiits. The 
case was looked into by ordei' of tlie Senate, twenty 
were put to death at iirst, being compelled to take 
their own potions, and as many as one hundred and 
seventy were condemned afterward (Livy, viii., 18). 
Again about the year 572 {b, o. 182) the wife of a 
consul was convicted by many witnesses of having 
poisoned her husband ; and a little later, just before 
the third Punic war, two of the first ladies of Rome, 
being convicted of the same crime by a court of rel- 
atives, were put to death.* 

Nor ought we to overlook that frightful develop- 
ment of mingled superstition and lust, the affair of 
the Bacchanals, which so much alarmed the Senate, 
on account of its political aa well aa its moral aspects 
in the year of the city 568 (b. c. 186), and which in 
the very circumstances of its detection gives us a 
dark picture of^mily Hie, and discloses to U3, as it 
were Before the time, the corruption of Eoman mor- 
als. It is to the year prior to that which brought 
tliese things to light, tbat Livy assigns the introduc- 
tion of foreign luxuries tbrough the soldiery who 
had served in Asia ;~the costly garments and furni- 
ture, the singing women and sumptuous feasts, tlie 
cook, "vilest of slaves in the view of the forefa- 
tliers," but now regarded as an artist. Yet, addshe, 
what was then witnessed was but the seeds of a lux- 
ury that was to come. The corruption that grew 
from the time of Sulla to that of Catiline, whicb 
* Livy, il., 3T, and Epit. xlviii. 
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Clodius helped to increase, at tlie acme of which 
that "strong-minded" woman, Fulvia, and then 
such a person as Julia, an emperor's daughter, flour- 
ished, is acknowledged and painted in glai-ing eol 
ors by the Eoman historians. They are more apt. 
however, to dwell on avai'ice, lust of power, and 
luxury aa the groundwork of the evil, not making 
enough of the decay of religion and the family, and 
less aware of the poisonous influence of slavery. 
The satirist Juvenal speaks thus of the sources 
of the corruption : 

Nullum crimen abest faoinusque libidinis, es quo 
Faupertaa Itommia perit. 

And again, 

prima peregrinos obsccena peonida mores 
Intulit, et turpi ftegerunt eecula luxu 
Divitise molleH. 

But Horace goes more to the I'oots of things, 
when he says 

Feounda culpa; seoula uuptias 
Primum mquinavere et genus et domoa. 
Hoc fonte derivata eladea 
In patriam populumque flusit. 

We know Eomehest during the last age of tlie re- 
public, or at least biogi'aphy and anecdote preserve 
more details of the private life of that period. Let 
ns look at a few of these details which touch on 
divorce and domestic morals. 

First we notice eases in which a slight impro- 
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prietj on the part of the woman furnished ground 
for divorce. Here the ancient severity and a 
weakening of the family tie mingled their inflii- 
ences in one. A Sulpicius Galliis put away his 
wife hecanse she had gone abroad with her bead 
uncovered. An Antistiua Vetns did the same, be- 
cause his wife was seen by bira tallting in public 
with a freedwoman of the common sort; and a 
Sempronina Sophus, because his wife went to the 
Bpectaele without his knowledge. These may have 
been early eases : then, as morals fell and divorce 
grew common, mere dislike, or a fancy for some 
one else, caused men and women to desert their 
partners with a very summary notice, such as tuas 
res tihi haheto. An early instance of this oecura 
in the case of jSlmilius PauUus, who put away 
Papiria, the mother of Scipio African us the 
younger, without giving any reasons for the step. 
Another striking instance is mentioned by a cor- 
respondent of Cicero, that of Paulla Valeria, the 
sister of Trlarius, who divorced herself from her 
husband on the day that he was to return trom 
his province, for the purpose of marrying Decimus 
Brutus. Innumerable must have been the cases 
of this kind. As numberless were divorces on the 
ground of adultery, provoked very frequently, 
where the wife committed the crime, hy the intol- 
erable dissoluteness and disregai-d of the husband. 
Only the fear of having to pay back the dowsr 
(feems now to have restrained divorce, and this 
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was often counteracted, as has been remarked, by 
a greater adyantage in prospect. 

The lives of many of the most eminent Romans 
show how loose was the marriage tie, or how 
great the crimes of one of the parties. 

L. LucuUes, the conqueror of Mithridates, re- 
pudiated two wives on account of their infidelity — 
Claudia, daughter of a consul, and then Serviha, 
half-sieter of Cato the younger. Her eiater, an- 
other Servilia, the mother of Brutus, Csesar's miu-- 
derer, was a favorite mistress of Julius Caesar. 
Cjesar was married four times : — his first wife, 
Cosautia, he divorced in his youth, to marry the 
daughter of the infamous Cinna ; his third wife, 
Pompeia, he divorced on suspicion of an intrigue 
between her and Clodiua, who came by stealth 
into her husband's house, in female attire, at the 
celebration of the mysteries of the Bona Dea. 
Cjesar himself was notorious for his impurity 
and libertinage, so that his soldiers scofl'ed about 
it in a triumphal procession. Pompey, a less im- 
moral but much meaner man, I'cpudiated his first 
wife, Antistia., to please the dictator Sulla, and 
his third, Mucia, on account of her profligacy. 
What shall we say of Cicero, one of the best of 
the Pomans, who disraissed Terentia without 
crime, after a long marriage, to unite himself with 
a rich young lady, Pnblilia, in the hope of paying 
his debts out of her property. This connection, 
unfortunate, and wae dissolved in 
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atoitt a year. Nor was Jii's daughter Tiillia less 
happy in lier matrimonial affairs. Her first hue- 
band dying, she married a second, from ■whom ere 
long she divorced herself, and then became tlie 
wife of a moat profligate inaiij Dolabella, who di- 
vorced his wife Fahia, it ia said, to marry her. 
Cato the younger was married twice, and the sec- 
ond wife was worthy of him, bnt the iii"st, Atilia, 
he divorced for adultery, after she had borne him 
two children. To these specimens, drawn Irom 
the families of the leading men at Home, a rich 
collection might he added. If we now go down 
a little to Augustus, who forced the husband of 
Livia to repudiate her for his benefit, and took her 
to wife three months before the birth of a child 
by her first husband, or to his minister Mfeeenas, 
wlio was as scandalous in his life as he was elegant 
in his taste, or to the profligate life of Julia, the 
emperor's daughter, and of so many other ladies 
of the house of the Csesars, we shall find that fam- 
ily life grew worse instead of better, as the repub- 
lic fell. There were indeed efforts made to effect 
a reform, Augustus, profligate himself, endeav- 
ored to alter morals by legislation — first in the 
year 727 (c. c. 27), then in 736 (b. c. 18), by 
several laws, among which the lex Julia de ad/ul- 
teeiis et depudioltia may be mentioned, and fin- 
ally in 762 (a. d. 9), by the lex Paipia Poppcea. 
Of these laws, so far as they related to divorce, 
we shall say at present but a word, although they 
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form an epoch in the Koman legislation concern- 
ing the family relations. Divorce was now sub- 
jected to certain formalities, being invahd if not 
declared before seven grown-up Roman men and 
a ireedman of the divorcing party. The man 
whose wife was caught in adultery or fonnd guilty 
of it was obliged to put her away, on penalty of 
being held privy to the crime, and it was made in- 
cumbent on him to prosecute in snch a case within 
sixty days, after which any other person might 
act as her accuser. A woman convicted of this 
crime was punished with relegation and a loss of 
a certain portion of her dower and of her goods. 
A freedwoman marrying her patron could not 
take out a divorce withotit his consent. This 
legislation also settled more fully and minutely a 
principle already acted upon, that in suits con- 
cerning dower after divorce the fault of the wife 
subjected her to a detention of a portion of the 
dower. This in the practice of Eoman law seems 
to have been a most important matter, but its de- 
tails do not belong here. 

Augustus, and even that frightful wretch Tiberius, 
acted as legislators in the department of family 
morals. But morals grew worse and worse. He 
who is shocted by the developments of family life 
in the oration for Clnentius, or by such a charac- 
ter as Aurelia Orestilla, who, being reluctant to 
marry Cataline on account of a grown-up son, 
consummated the union when the son was made 
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way with, — he who is shocked by tliese earlier 
acts of wickedness will be more shocked by what 
Suetonius and that tragic historianTacitns have to 
tell of life under the emperors. It was then tkat 
Seneca, a man better skilled in writing than in 
acting morally, could say that no woman was now 
ashamed of divorce, since certain illustrious and 
noble ladies counted their years not by the num- 
ber of consuls but of husbands. The moral dis- 
ease had reached the vitals, and was incurable. 
As Kome rose to her greatness by severity of 
family life, so she fell into ruins hj laxity just at 
that point. 

Kome is a most interesting study for us Ameri- 
cans, because her vices, greed for gold, prodigality, 
a coarse material civilization, corruption in the 
family, as manifested by connubial unfaithfulness 
and by divorce, are increasing among us. We 
hare got rid of one of her curses, slavery, and that 
is a great ground of hope for the future. But 
whether we are to he a tiioronghly Christian nation, 
or to decay and lose our present political forms, 
depends upon our ability to keep family life pure 
and simple.* 

* For divorce among the Eoraans, Wac]iter's work on. that sub- 
ject {Stuttgart, 1822), Rein's Privatrecht (Loipz^, 1836), Bekker- 
Marquardt's Eoman Antiquities, part v. (LeipK^, 1S61), and 
Eosbacb'a Eomau Marriage, deserre, among many otliers, especial 
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CHAPTER II. 

DOCTRINE OF DITOECB IN THE NEW TESTAMENT, 

WoTHXNG places in a more Btrikiiig light the 
eway of Christ over the mind of the Christian 
world than the fact that a few hints of hia have 
been enough to turn the opinions and the practice 
of men into a new channel. This is illustrated by 
what he says of divorce; in giving comtnanda con- 
cerning which he passes outside of hia ordinary 
line of teaching, and enters into the region of pos- 
itive external morality, instead of confining hia 
precepts to the r^ulation of the thoughts and the 
affections. What he says on this subject is small in 
compass, it is a moral rule, and not a law for a state, 
it leaves more than one problem to be solved, and 
yet it has to a great extent controlled Christian 
law in an important branch of private relations, 
it has directed the discipline of the Cliurch, it has 
helped to purify the family, and thus has aided the 
spread of the Gospel. It was, moreover, eminent- 
ly needed at the time when it was made known. 
We hope to have shown, in our first chapter, that 
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the great looseness and coniiptjon, in the marriage 
relations, of tlie three nations to whom the world 
owes most of its progr^s, called for a reform, that 
there was need that a higher idea of marriage, a 
deeper sense of its sanctity should he placed among 
men, and a community be formed where the prac- 
tice should be consonant with the idea. This has 
been donebyChrist throngh his church; and tliey 
who receive him as the Lord from heaven, when 
they reflect that he is abstinent and reserved on 
most points of external morality, will admire the 
wis(3om which led him to be outspoken ou this. 
We propose, in the present chapter, to examine his 
words relating to divorce which are on record, and 
then to proceed to a consideration of the Apostle 
Paul's precepts on the same subject. 

The passages in the Gospels which bear on the 
subject of divorce are contained in Matthew v. 
31, 32; sis. 3-9; Marie x. 2-12; and Luke xvi, 
18. The second and third of these passages were 
evidently uttered on the same occasion in reply to 
tempting questions put by Pharisees, and with 
some differences of importance they have the 
same strain of thought. The passage in Luke is 
found in company with verses, between which the 
connection of thought is hard to be traced, in an 
address or reply to the sneers of covetous Phari- 
sees. When we compare this passage with that 
in the Sermon on the Mount, the disjointed 
thoughts in Luke have a light thrown upon them, 
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and appear to be fragraeuts of the same discourse. 
Without the place in Matthew we could find no 
law of association in Lake, or at most could only 
giie^ at one, But with the help of the flrat gospel, 
verse 17 of Luke, " and it is easier for heaven and 
earth to pass than one tittle of the law to fail," oc- 
curring as it does in Matthew, chap, v., and being 
ao essential part of that wonderful sermon, is seen 
to have a vital union with verse 18, which treats 
of divorce. Either then Luke gives us detached 
parts of the sermon, or Christ repeated his instruc- 
tions in similar forma on different occasions, 
in the one case delivering them to the people, in 
the other to the Pharisees, Which of these harmo- 
nizing theories is to be chosen it is not our busi- 
ness here to decide. We assume that our Lord ex- 
pressed himself at least twice on the subject of 
divorce, and not once only, for we assume that 
there was a connected discourse on the mount, and 
that the words in Matthew, v. 31, 32, fit too well 
into that discourse not to have belonged to it 
from the first. 

The principal differences between these places 
of the gospels are the following ;- — 1. Matthew in 
both his passages adds a condition nnder which 
divorce is permi^ible, — "except on the ground 
of fornication," "but for fornication," — while Mark 
and Luke exprraa a prohibition of divorce which 
is altogether absolute. It is easy to say with Meyer, 
that the condition, being understood of course, did 
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notrequire to be expressed. But we ought to notice 
that St. Paul also, when he reters to our Lord's 
teaching, inserts no condition whatever. We have, 
then, three witnesses to the absence of the condi- 
tion against one for it, and the conjecture is not 
altogether improbable that it was added for the 
sake of greater clearness in Matthew, rather than 
omitted out of brevity by tlie others as being 
understood of itself.* Upon the meaning of 
■nopveia. and the condition itself, we shall epeal; 
hereafter. 

2. Mark has the important addition, " if a wom- 
an shall put away hor husband and be married to 
another she committeth adultery." Now as by 
Jewish law a woman had no power whatever to 
put away her husband, this certainly looks like an 
addition to the original words of Christ, intended 
for the relations of believers in the heathen coun- 
tries, where wives could procure divorce as well as 
husbands. Eut here again Paul supports Mark in 
1 Cor. vii. 10 : " unto the mari-ied I command, yet 
Mot I but the Lord, let not the wife be separated 
from her husband," What if by the law of Moaes 
the wife could not be active in a case of divorce, 
we know that this occurred in the family of Herod, 
and it is likely that Greek or Eoman custom may 

* As in Romans, vii. 2, 3, wliere tbo aposlie says broa<ll)', " to 
the living husband," " while tlie husband is living," although the 
Jair allowed the wife, when put liwaj', to marry anothnr duiing 
tlis first husbmid'B life-time. 
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already have begun to creep into Pal eatiiie ; at least 
the license of divorce allowed bj tlie rulers of the 
world corld not have escaped the knowledge of our 
Lord, Why is it incredible then tliat he should 
have contemplated the caee of a woman putting 
away her husband? 

3. In Matthew xix. our Lord says every thing in 
the presence of the Pharisees, In Mark x. he gives 
out the principle of the indissolubility of marriage, 
and then in the house expounds the matter further 
to his disciples. Some critics see a mistake or in- 
accuracy here. If there were any, it must belaid 
at Matthew's door, for the words of Mark, " and in 
the house the disciples asked him again of this 
matter," give proof of fresh clear recollection. But 
is there any thing forced here in the supposition that 
our Lord went over again to his disciples with what 
he had said just before, so that there was no need 
on the part of either evangelist to give an account 
of the whole conversation. In Matthew the disci- 
ples felt perplexed by what he had said, and pat 
him further questions. They would not readily do 
this before the carping Pharisees, and so Mark's 
statement that the subject was continued in the 
house is justified, and his account of what was said 
in the house rendered at least probable. 

Having thus discussed the form in which our 
Lord's words appear, let us now look at their pur- 
pose and their import. Here the ^^-s* thing to be 
noticed is that our Lord acts the part not of a civil 
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legislator, but of a eujjreme moral teacher, lie 
(3oes not establish a law concerning divorce, biit 
declares that the existing code permita certain 
things which must be condemned aa wrong, as 
violating high ethical rules acknowledged by the 
law itself. Every moral teacher, not to say every 
moral man, must take the same position in regard 
to the laws of his country. These may, in fact 
they must, fail to foibid many things which sound 
morality condemn'^. The law is an external, gene- 
ral, coarse, imperfect rule, commanding ofleu what 
the ethical code requires and as frequently per- 
mitting what that code prohibits. If there were 
any permissions of the Jewish law which ran 
counter to true righteousness, if it afforded any 
facilities for transgression which ought to be cut 
off, it was the business of Christ to notice them and 
to animadvert against them. Herein he differs in 
no respect fivam any other moral teacher, !Nor 
are these verses touching divorce peculiar in this 
respect. When he cites the lex talionis of the 
Old Testament, " an eye for an eye, and a tooth 
for a tooth," he tells his hearers that justice as ex- 
pressed in the law might permit this to be done, 
but there was something higher then justice ; 
" resist not evil " w^as a better law of life, a law 
necessary for any one who would be his disciple. 

Now it might happen, as it has liappened, that 
Bome of these rules propounded by our Lord 
would reform and transfonn legislation. Such, 
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owing to the fact that marriage has most impor- 
tant civil, moral, and religions relations, would in- 
evitably be the result of the ntterances concerning 
divorce. StiU they are not properly legislation, 
btit they are principles wliieh in lands nnder a 
Christian faith must leaven all legislation. 

Secondly, the tone our Lord uses, and the ground 
on which he puts his restrictions of divorce, show 
at once a remarkable depth of thought and the 
conacionsness of an authority such as pertains to 
a divine messenger. The man who beyond all 
others was nourished by the scriptnres and rever- 
enced the scriptures, criticises a provision of the 
Mosaic law, and taxes it with imperfection. In so 
doing he boldly lays down a principle of the ut- 
most importance and of far-reaching consequences, 
—that the Mosaic economy, although given by 
God, was rudimentary, transitory, and accommo- 
dated to the state of a nation not yet capable of 
the highest kind of civil polity. There is in his 
words even the germ of an abolition of the old 
economy, the beginning of a judgment pronounceil 
against tJie old rites, in short against the old reli- 
gion in its external forms ; for if divorce was per- 
mitted on account of the hardness of the people's 
hearts, why might not the forms of the ceremojiial 
law be accommodated to an early stage of their 
progress and be unsuitable for a more advanced 
stage. Thus our Lord, without seeming to do so, 
drove that entering wedge into the law, which 
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Paul and liis school drove fiirtlier, until all men 
saw tliat it was done away in Christ. 

Nor is tlie reason which onr Lord gives for his 
new moraKty, in the matter of divorce, less re- 
markable. The freedom allowed by the law, he 
says, was inconsistent with the true primeval con- 
ception of marriage. Law, a patchwork of ex- 
pedients, Eeeda not to conform to the true concep- 
tion of human relations, — that is to say, there are 
times, there is a state of feeling, a "hardness of 
hearts," which stand in the way of perfect legis- 
lation, although the nearer the law approaches to 
that standard, the greater the proof aud the greater 
the security of the genuine culture of the people. 
But morality must conform to the true idea, and 
it i3 the highest merit of a moral teacher, if he has 
the idea bright in hia own mind and is able to set 
it forth tahis fellow-men, Christ had this idea. 
He who never drew from experience any judg- 
ments concerning the human relations of which 
he here speaks, whose vocation was too high for 
the entanglements of family life,— this man cor- 
rects the judgments of men by a reference to the 
e^ential nature of marriage ; it is the state of life 
in which two have become one flesh, it is a state 
founded by God at the first creation of man, it is 
therefore a union made by divine authority whiuh 
human authority may not sever. 

Before proceeding to the special rules which our 
Lord lays down, we remark that he does not side 
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with either of the two schools which then divided 
opinion among the Jews on the subject of divorce. 
The doctrines of Hillel* of course he utterly dis- 
cards, hut he does not give his adhesion to tliose of 
Shammai any more tlian in tlie conversation with 
the Samaritan woman he pronounces altogether 
for the Jews against her nation. In fact it is al- 
togetlier probahle that his rule is far stricter than 
that of the school of Shammai, and he shows no 
interest in the explanation of Dent, xxiv. 1-5, 
about which theKabbis wrangled. Ilis interest is 
moral, his views are general and human, not Jew- 
ish and Mosaical, while his line of thought must 
have surprised the tithera of mint, anise, and ciim- 
min. 

What then does he lay down ? His rules may 
be all comprised in the following propositions : 

First, that the man who in conformity with the 
permission or sufferance of the law puts away his 
wife by a bill of divorcement, — "saving for the 
cause of fornication "—and marries another com- 
mits adultery, or, as Mark has it, coraraits adul- 
tery " against her," or to her injury. 

Second, that the man who thus puts away his 
wife causes her to commit adultery, that is, by 
placing it within her power to marry whom she 
pleases leads her to form an adulterous connection, 
inasmuch as she is still his wife in the eye of God. 
Matthew alone preserves this declaration. 



le Chapter I., page 15, 
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Third, that the man "who marries her who has 
thus been put away commita adultery. This mle 
is contained in both places of ITattiiew, and in 
Luke, but not in Mai'k, 

Fourth, tliat the woman who puts away her 
husband and is married to another commits adul- 
tery. As we have already had occasion to say, 
Mark alone has recorded this declaration, hut is 
sustained hy the Apostle Paul. 

The general principle, serving aa the ground- 
■work of all these declarations, is, tliat legal divorce 
does not in the view of God and according to the 
correct rule of morals authorize either husband or 
wife thus separated to marry again, with the single 
exception that when the divorce occurs on account 
of a sexual crime the iunocent party may without 
guilt contract a second marriage. 

In the a.pplication of these precepts for the 
guidance of tlie church of Christ, we assume for the 
present that whatever is said only of the hushand 
may be said, ceteris ^larihus, of the wife also. Had 
the case of a woman divorcing herself from her 
husband never been put on record by Mark, the 
reason of the rule would have applied eq^ually to 
her, and the fact that Jewish law never gave the 
woman the power to commence proceedings in a 
divorce would have sufficiently accounted for all 
Bilenee respecting caaea of that description. This 
ease ia plain enough, 6ut there are qneetions of 
some importance and of some difiiciilty growing 
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out of our Saviour's words which need to be con- 
sidered. 

We notice in the first place the fact that noth- 
ing is said of the remarriage of a party — a woman 
for instance — divorced on aeeonntof her crime. It 
has been gravely argued in our countiy and our 
time, that inasmuch as the married pair are no 
longer one flesh after crime, the guilty one is free 
to marry again, yes, even to marry the tempter or 
seducer, and that this is no violation of the law of 
Christ. "We admit that Chfist observes silence on 
this point. He could not say that such a guilty 
author of a divorce committed adultery by mann- 
ing again, for she is now free from her husband. 
But it would have been idle to refer to such a case, 
for in the first place it had nothing to do with the 
immediate point on ^vMch Christ expresses an opin- 
ion, and in the second place such a pereon would 
have been punishable by Jewish law with death. 
To claim for an adulterer and an adulteress the 
protection of law in a Christian state, so that, when 
free through their crime from former obligations, 
they may legally perpetuate a union begun in sin, 
is truly to put a premium on adultery. A Herod 
on that plan, after sinning Avith his brother's wife, 
would need only to wait for legal separation to 
convert incest into legitimate wedlock. 

Another question of importance relates to the 
meaning of nopvela in the two passages of Matthew. 
Is it synonymous with iioix^la or does it embrace 
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TiHcliaste acts not going to that length ? Can it 
include acts committed before marriage, or must 
it be confined to sins which violate the marriage 
covenant? Intei-preters might be named who 
have given latitude to the word in one or the other 
of these respects. In regard to the question of 
time, it is enough to say that our Saviour's whole 
strain of remark assumes that the parties have be- 
come one flesh, and that one of them by the vio- 
lence of crime has been torn away from the other. 
He does not go back of the commencement of 
marriage to inquire what previous crimes, frauds, 
deficiencies, or closeness of relationship made the 
union illegitimate al> initio. That he leaves to 
the civil law. He is not giving a lecture on mar- 
riage or making canons for church discipline ; lie 
is merely answering a question in regard to the 
termination of a maiTiage already existing. How 
then can we conceive him to have referred in his 
precepts to an antenuptial condition of things. To 
this, which is entirely conclusive, we might add a 
consideration which is only corroborative and has 
no independent force of its own, that in corrupt 
states of society a most alanning license would be 
given to divorce by making such a precept embrace 
a whole life-time, especially if the rule were applied 
alike to both sexes. 

The word then relates to what has transpi' "i 
si/tioe maiTiage. We add that it must refer to 
some outward act. It can not in its proper se ee 
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denote a mere quality, and, if ever used with a 
breadth of meaning to embrace sensual Inst, it 
miist te in the company of words which make its 
sense clear, like "in his heart," Matthew v. 28, 
It must intend a positive outward act which all 
would understand to be a violation of the obliga- 
tions of marriage, a departure in esseutials from 
its idea ; for so we can best account for the 
omission of the condition in Mart, Luke, and St, 
Paul's writings, and for its appearance in Matthew 
alone. It must point to crime wrought by one of 
the married pair with a third person, not to wan- 
ton conduct in which the married pair unite, 
which might be called impurity, or lewdness, but 
never -no^veia in any proper sense. "We have then, 
in assigning it a meaning, to choose between the 
nan-owest sense, in which it is strictly synonymous 
with adultery, or a broader sense, including aa 
well crimes more gi-ave and bestial than adultery, 
as acts of attempted but interrupted crime. It 
seems hardly worth our while to decide whether 
the narrower or wider sense ought to prevail. 
Hany of the best interpreters regard the word as 
equivalent to the more specific iioixeia, and we are 
willing to accede to their opinion.* 

* Orjgen seems to uaiJerstand it thus, Tom. 14 of his cnsnnierit. 
on. Matttew (iii. 322, 323, ed. Lommatseli). So Greg. Naz. aaya 
(Or. 31), that Christ aUows separation only from the n6pv!:, be- 
cause she voflelF£( tS yinni. Basil in his 2lst canon cil«d by Suicer, 
voce wSpvoi used that word in tlie sams way, si 
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But why should an exception like that in the 
two passages of Matthew be made, if noqveia ia 
the same aa adultery, when the latter crime was 
punishable with deatli and thus divorce would 
seem to be superfluous. A conjectural answer 
might be drawn from the altered circumstances of 
the Jews in their later times, when intercourse 
^vith the more poliehed heathen, in whose eyes 
sexual crimes were not very heinous, tended to 
relax the strictness with whieh the law was en- 
forced, and when the right of capital piinishment 
was taken r.way from their courts by the Romans. 
But a better solution of the diflieulty lies in this, 
that the husband was not bound, so far as appears, 
to denounce his guilty wife, but that it was the 
biisiness of the local police to bring crimes before 
the local courts — the ellers or piesh\ter> of the 
commune- — to then examination and sentence 
Thus the 1 usba id even m such cisei might gi^ e 
the ordinary bill ot dnoitement lea\'ing it to 
common tame to bniig tl e mitter lefore the po- 

marka that he calls t e adulterer s,ir6 Of Eathjn s in li s 
commentary on Matthew v e^jlaiiB the nne word by tie 

other. All t e mnat recent fommeDtators of 1 g est ere It lo 
(lie same. For opraons a] ?ng a w r sense to the«ord 
Tholuck (Bai^pred ed 3 p ''"9) who h msell adheres to the 
sense which h here defeo led and Alford n h a note on Matt aw 
T. 33, may bo c ns Ited. 'W e mar add that a Hosea 3 here 
it 13 said of the wife whom he bouglit in symbol, " thou shalt not 
play the harlot," there is the same suijstilutioa of the more general 
for the more speciflo term. 
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lice magistrates.* This view of Jewish usage 
gives a better explanation of Jer. iii. 8, tliaii tliat 
which we gave in the first chapter. God is there 
spoken of aa putting adulterous Israel away, and 
as giving her a bill of divorce, and if our present 
explanation is the right one, there was no deviation 
in this from the usage in actual cases of adultery. 
The husband put away his wife, and on the nii^s- 
tratea devolved the duty of bringing her to justice. 
With this agrees wliat is said of Joseph, in 
Matthew i. 19. He was a just man, and there- 
fore unwilling that the supposed ei-ime of his be- 
trothed should go mirebuked, and yet being re- 
luctant to expose her, he made up his mind to put 
her away so as not to attract public notice. 
Justice was satisfied in his view, so far as he was 
concerned, when he abrogated the contract by a 
private separation. f 

But there are frightful crimes against nature, 
odious even to the heathen : supposing these not 
to bo included in the term Tiopveia will they furnish 
no ground for divorce? All that needs to be said 
here seems to be that death is the penalty for such 
crimes by Jewish and many other laws, so that 
the separation would be inevitable; that our 

*Comp. SaalscliiiU, ehaptora 4 and 5, on tiie juilges and the 
Shoterim. 

fTlie notion at one time pretty commoi], that i3f/ca(0[ hore 
means m&d, danent, ie now nearly esploded. The betroUied wna 
treated as a wife by the law. Dout. xiii. 23. 
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Lord had no occasion to spealc of gi'oss crimes of 
very rare occurrence about ivliieli there could be 
no difference of opinion; and that if both he and 
the Pharisees admitted these Crimea to be more 
tlian adultery, liia exception by right reason would 
include them. 

There ought to be, however, some reason why 
nopveia, the generic word, is here used instead 
of the more specific p,oix&ia. That reason can 
hardly be the rhetorical one of avoiding the 
repetition of the same word. "Nor can it well be 
what Tholuck suggests, in his commentary on the 
Sermon on the Mount, that the generic word givea 
more indication of the moral category of the 
offense. Still less is De Wette's solution satisfac- 
tory—" that }ioixeia is avoided because the verb 
[loixars-^ai is afterward used in a wider sense." 
Perhaps the explanation may be found in the con- 
sideration that as the same offense could be called 
by the one name in relation to the httaband, and 
by the other in relation to the paramour, the word 
was natm-ally suggested. 

The one exception made by our Saviour ex- 
cludes all others, unl^s it can be shown that they 
are embraced under the same reason to an equal 
or greater extent. Meyer and Tholuck therefore 
justly rebuke De Wette for his loose assertion that 
in allowing one actual ground of divorce our Lord 
allowed more than one. llie exception, when the 
indissoluble nature of marriage is the starting 
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point, is of strict interpretation, or else sucli as 
all, at the time when it was made, would admit 
ivitiiont its being mentioned. And this remark 
brings us to the parages in the two other Evange- 
lists, and in Paul where no exceptional ease is 
stated. The reason for these unqualifled state- 
ments of the sacred writers is not — as Meyer well 
observes — that Christ conceded somewhat at first 
to Jewish marriages contracted before his church 
was established,* but that the two Evangelists 
and the Apostle regard the exception as a matter 
of coarse, and pass it over in silence. This they 
might well do, if the exception related to so gi-eat 
a crime as adultery, which of itself actually caused 
the married pair to be no longer one flesh, which 
violated the idea of marriage. 

There is nothing in these passages, nor in our 
Saviour's principle in regard to marriage, nor in 
other passages of the New Testament, that can 
fairly be regarded as forbidding the innocent 
party, against whom the crime of adultery has 
been committed, to contract a second marriage. 
This severe opinion arose in the early church, 
Augustin advocated it in his treatise ds oonjv/jiis 

* A worthy Catholic scholar, Hug, iiirowe this out, and it 
would help the absolute indissolubility of marriage according to 
the view of that church, but it would require ue to helieve that 
'■eicept it be for fornication," in Matt. lis., is an interpolation. 
Of this, howoTer, although the reading varies, there ia no good 
evidence. 
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advltermis,aithoughmhisveti-aota.tions^thh nobly 
honest man doubts whether he has cleared up tlie 
matter in that work. The opinion became cuiTent 
and passed into canonical law. The Council of 
Trent, in the seventh canon on matrimony, ])ro- 
nounees a curse on him who tajies the church with 
error for teaching " that he commits adultery who 
pnts away an adulterous wite and marries another 
womauj and that the woman commits the same 
crime who puts away an adulterous husband and 
marries another man," But this canon, which 
rests on a view of marriage not entirely scriptural, 
I'eceives no sanction from the New Testament. It 
is most clear that the words "except it be for 
fornication " (Matt, xix. 9) allow divorce in that 
particular case, and that in the divorce spoken of, 
liberty of remarriage is implied. The question 
is, what must the parties to the conversation 
liave understood by putting away, as our Lord 
here uses tlie word. How could they have 
guessed that he meant separation quoad torum 
only, which was not known to the law ? Is it 
not evident that they were compelled to give that 
sense to his words which divorce had in the law 
of Moses about which they were talking. The 
permission then to put away a wife in this one 
case involves a permission of remarriage to the 
innocent party. 

After the same analogy the parallel crime of 
*Lib. ii, chap. 51. 
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tlie liustand separates the married pair to the 
same extent, and involves permission of remar- 
riage to the innocent wife. This is generally 
conceded by those who do not hold with the Cath- 
olics that marriage cannot in the absolute sense 
be dissolved by crime. But a difficulty here 
arises. What sense shall we attach to the ■word 
adultery — the nan-ower Jewish sense, or the broad- 
er one, which the word now generally eanies with 
it ? Among the Jews the wife and the husband 
were not on an equality ; the husband might com- 
mit whoredom with an unmarried woman without 
being an adulterer ; the wife was an adulteress 
when she fell into similar transgression, "What 
then would our Saviour have meant, had he uttered 
the words used by Mark (x. 12), " and if a woman 
put away her husband," with the qualification 
found in Matthew, " saving for the cause of forni- 
cation i" liTTopveia could mean any lewd conduct 
inconsistent with being one flesh, the case might be 
clear, but this is, to say the least, doubtful, and we 
have not been able to admit it. As far then as 
the use of words is concerned we cannot infer 
that our Lord gave the same liberty of remarriage 
to the wife thus injured as to the husband simi- 
larly wronged. But when we consider that he 
must have viewed the husband's crime with an un- 
married woman as a great one, as an equal viola- 
tion of the marriage covenant with the wife's, as 
an equal breach of the original law or declaration 
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that " tliej twain shall be one ilesh," wliieh ex- 
cludes all sexual impurity of both alike with any 
one else, we believe that he would have placed 
both partners on the same ground, and given lib- 
erty ol' remarriage in that one ease to the wronged 
woman. And yet in the absence of any words 
from our Lord, we do not hold this opinion with 
the same confidence as we hold that the liberty of 
remarriage for the man, when the woman is the 
offender, ia clearly to be gathered from our Lord's 
precepts. 

Bat may it not be said with Augustin,* that the 
precept of Paul, " if she depart, lefc her remain un- 
married," can only be reconciled with the words 
of our Lord, on tlie supposition that this depart- 
ure had taken place on tho ground of the adultery 
of her husband. She could then put him away 
or depart from him, but according to Christian 
law had no liberty of remarri^e ; and she might 
be reconciled to him so as to live with him again. 
Tho same would be true, mutatis mutandis, of the 
husband, and thus forgiveness for the highest mat- 
rimonial crime would be in accordance with the 
spirit of the gospel, but remarriage be opposite 
both to its genius and its poaitiYe rules. Or, to 
express the argument in a woi-d, Christ allows put- 
ting away only on account of adultery. But Paul 
conceives of a separation of one member of the 
church from another who is a husband or wife, 
* Do adult, conj., near the beginning. 
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Therefore this separation must be on the ground 
of adultery. But the party leaving the other 
must remain unmarried. Therefore the man or 
■woman separated from a guilty partner must re- 
main unmarried. 

The only way of meeting this ailment is to 
deny that sepai-ation is underatood hy Christ and 
Paul in the same sense, and to take the ground 
that the case of adultery was not hefore tlie Apos- 
tle's mind. Christ was arguing with the Phari- 
sees on such divorces as were attended with a li- 
cense of marrying again, and denies that any such 
could take place except in one spediic instance. 
It is in the highest degree improbable that he had 
in bis mind separations a mejisa. et ioro. Did 
Paul draw the rule tighter, and deny that remar- 
riage was lawful even in that specific instance ? 
Or did he not rather contemplate such separations 
of an informal sort, begun without even the idea 
of remarriage, as might have occurred within the 
Christian Chureh? To us it appears that he 
meant such separations by his word xi^ptr^^, and 
be says in effect, if separated let her not commit 
adultery by marrying again, which she would do 
if she had left her husband for a cause falling 
short of adultery. 

We now pass on to that important passage in 
the first of Corinthians, where the Apostle Paul 
bandies the subject of divorce. Two e^es are 
here noticed, one for which the Lord had given 
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commandmeiit, where both the parties were 
Christian believers, and another which had not 
been provided for bj the Saviour'B autliority, where 
one of the parties was an unbeliever. In regard 
to the first case, the Apostle must refer to the eoin- 
mandment contained in tlie extant words of Christ, 
or to some other of similar import. We have al- 
ready observed that he coincides with Mark in 
speaking of a wife divorcing herself from her hus- 
band, and with both Mark and Lnke in omitting 
the exception which Matthew twice inserts in his 
Gospel. How the exception came to be omitted 
we have tried to explain, and the explanation will 
derive additional weight from a similar omission 
in Eom, vii, 2, where, when it broadly said that 
the wife is bound by the law to her hasband as 
long as he liveth, the Apostle puts out of sight 
the husband's freedom of divorcing the wife which 
the law itself concedes to him. 

The commandment of Christ is limited, as We 
conceive, by the Apostle to the case where both 
partners in the marriage are believers, because on- 
ly in such a case could it be regarded as the practi- 
cal law of the household, whatever might be the law 
of the land, and in such a case its infraction would 
always fall under the jurisdiction of the church. In 
the other case one of the parties would feel bound 
to submit to a commandment to which the other 
attached no binding force. It may be that the 
Apostle regarded marriage to be as indissoluble 
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in itself for pai'taers of diveree faith, or even for 
two heathen, as for two Christian believers. The 
principle uttered by Christ of the " one flesh," he 
may have fully received as applicable to maiTiage 
in general, and jet there was need of discuss- 
ing a second case, not because the principle hei'O 
was different, but because it contained difficulties 
which needed to be considered by themselves. 
We must not impute to the Apostle the opinion 
that Christ's precept was not as broad as the rea- 
sons on which it was based, but the gospel in its 
spread met persons whose subjective state could 
not be controlled by the precept ; there was need 
therefore of advice for those whom such persons 
affected by their conduct. 

The Apostle's repetition of the Gospel precept, 
besides the prohibition there found, contains the 
decision of a case that may liave existed at the 
very time in the Corinthian church. Let not the 
wife separate herself from her hushand. But 
should she even have separated hers6Jf,~which 
seems to imply that instances of this kind had oc- 
curred and were hnown to the Apostle, — let her 
remain unmarried or bereconciled to her hushand. 
Here the latter words imply that the separation 
was due not to any crime on the husband's part, 
bat to diasensiona between the married pair. And 
the Apostle allows the wife who has gone so far — 
such is the sense of Ka5— aa even to withdraw from 
her hushand and to live apart, the clioiee t 
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remaining unmarried and returniag, after an ami- 
cable eettlement of the difficulties, to the former 
condition. Here the verb denoting separation is 
somewhat indefinite in its sense. It can denote 
simple withdrawal from the husband's house and 
soeiuty without any formal act by which remar- 
riage would he legalized, or it can include tlie 
declaration of a purpose of divorce besides. We 
CLneation whether it means so much as this, al- 
though it is used as the equivalent of apitjp,!.. For 
the Apostle says, " let her be reconciled," which 
seems to imply that mere peace between the par- 
ties and return to the husband was all that she 
had need of, as not having already taken the 
step of a legal separation. Yet, on the other hand, 
the expression " let her remain unmari'ied," im- 
plies the power of sooner or later contracting a le- 
gal marriage with another man. But whatever 
may be thought of this, it is obvious that the Apos- 
tle conceives of a state of things in which a wo- 
man, separated from her husband, and that, it may 
be, permanently, shall have no right, according to 
the Lord's commandment, of marriage with an- 
other man. In other words, we have here an ac- 
tual separation a ■niensa et toro without a separa- 
tion a vmmdo matrimonii. This third state be- 
tween absolute divorce and the full marriage 
union has then the sanction of the Apostle, — not 
of course as something desirable, but probably as 
a kind of barricade against divorce and a t 
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of the SaTiour'a commandment. It may be in- 
troduced thei-efore into tbe law of Christian lands. 
From cases where both parties were Christian 
believers the Apostle passes on to a new kind of 
cases, doubtless frequent enough, for which Christ 
had not provided, — those in which one of the par- 
ties had received the Gospel, while the other still 
continued a heathen. In regard to ail snch cases 
the Apostle's words involve, without expressing 
fully, the prmciple that the believing party is not 
to initiate any steps which will terminate the 
marriage union, but must remain passive, wiiile 
all active proceedings are expected to emanate 
from the other side. Thus should the unbelieving 
husband or wife be content to dwell with the 
Christian partner, the latter may not put the other 
away. This is the firat case that is noticed, and it 
was doubtless of frequent occurrence. Here Paul 
meets a feeling to which the new faith itself might 
give rise. So great was the transition from the 
foul worship of impure divinities to the faith in 
Christ and in aGodof holiness, that close connec- 
tion with a heathen, however ignorantly or inno- 
cently begun, might seem andean and unhallowed. 
To this he replies, without mentioning the feeling 
itself, that the heathen partner is hallowed by tbe 
believing one, that marriage and the maniage bed 
preserve their sanctity because one of the pai-tiea 
is a consecrated person. Otherwise the children 
would be unclean, whereas all admit that they 
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are conaeerated, "Without etopping to discuss tliD 
Apostle's meaning here, it is enough if we say that 
he draws a broad line between a family where 
both parents are heathen and another where one 
is a Christian. 

But the heathen, whose husband or wife had be- 
come a Christian convert, might he soured or 
alienated for that yery reason, and might insist on 
terminating the union. The decision in this 
second case is expressed in these words : " Bat if 
the unbelieving depart let him depart," That is, 
if he separates himself from his Christian partner 
(or is in the act of separating himself, as some ex- 
plain the tense), let him take his course unhin- 
dered. A believer has not by his profession been 
brought into slavery, is not under bondage in such 
cases, ia not subjected to the obligation of keeping 
up the marriage relation and of preventing the 
disruption by active measures of his own. Such 
bondage would subject the believer to a state of 
warfare, but God's call to him, when he invites 
him into the Gospel, is in the form of peace. 
And moreover let not the believing party think 
that he ought to take on him this painful obliga- 
tion in order to convert the heathen partner, 
For it is wholly uncertahi whether by living with 
such a partner, when he is bent on separation, 
any such result will be attained.* 

* The clause," but Gol haa called, ua to peace, " is difficult. 
Wb have gi^en the anUtheaia, represented by c!^, as pointing to 
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This is an important passage, as fumiBbmg the 
authority, if there be any in the ecripture, for di- 
Torce with remarriage on the ground of desertion. 
In. rendering its meaning, as we have done, we 
have unavoidably shown a certain amount of bias 
on that question, because otherwise the connection 
of thought could not easily be presented. We 
will now return on our steps, glancing as briefly 
as possible at the leading interpretations of verses 

a stale of strire which Paul 01117 liinta at, for it seems to us to ba 
implied iu the word ;(wpi'fETai. The eipressiou " in peace," 
aa the ori^nal ia literally rendered, many make equivalent with 
mfopeace, 'Winer teaotea ua that Paul never uses iv m eqaiTa- 
lent to tif, andeiplains it, " so as to be in peace," which is really 
admitting what he condemas. De "Wette follows him. Harless 
andMeyer give the aolution adopted in our paraphrase : — " God 
has called us in peace," i. e. God'a call has eome to us in tho 
ethical form of peace. The words, '■ for what knowest thou — 
whether," were taken by nearly all the older commentators as 
implying tie possibility that by living together with the healhen 
the Christian might save hira or her. It would then be a dia- 
suaaive against separation. But logic will not bend to thia ren- 
dering. We ought to have for it a different cont«rt. It would 
require ri 6i instead of ri y6p, and the words scarcely admit of 
The version, " what do you kuow but that," or " how do you know 
that you will not." For an attempt of Tholuck to defend this 
way ofdtadgth tf, hBogpd 
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.e of desertion. The case is like that mentioned it 
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15 and 16, then lookiiigagainat the connection, and 
finally, endeavoring to discover how the decisions 
of the Apostle can be brought into harmony with 
those of the Lord. 

The greater part of the commentators, although 
by no means all, iindei'stand o& iSedouJ-u-ra', " is not 
nuder bondage," to deny the necessity of remain- 
ing unmarried, and infer from it the lawfulnesa 
of taking another husband or wife under the con- 
ditions speciiied by the Apostle. The Catholic 
Gliurch, BO sti-iet in the matter of divorce, allowa, 
and that in good part on the authority of thia pas- 
sage, both divorce and second marriage to a Cliris- 
tian separated from a heathen by the agency of 
the latter,* The prevailing view among the Prot- 
estants also has drawn a justification of divorce 
in cases of malicious desertion, whether the guilty 
party be a heathen or not, from this commandment 
of the Apostle. To some the bondage which 
the Apostle speaks of is that of remaining un- 
married, or the alternative obligation of either 
remaining unmarried or being reconciled, so that 
the duty, where one of the parties is a heathen, is 
just the opposite of that prescribed in verse 11. 

* We may have to revert to thia agaia; at present it is ecougli 
to Bay that ia passages of LliQ Cnnon L^iw celatiQj; to this subject 
(Decret Grat., iL ,Caii3. sEtiii, Qu. 2, 0, 3, and DeoratalB, iv., 
19, de divortiie, Cap. 1), thia test ia cited as the authority. It 
should he added, however, that the opiuiua entertaiaod in the 
ancient church coDceming heathen marriage faullitated this al- 
lowance of remarriage where the parties had been heathen. 
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Others draw t]iis i-ight of remarriage as an in- 
ference from the scope of the parage, rather 
than rest it upon any particular expresaion. And 
the question may be asked witli some force, wliy, 
if remarriage is not allowed, doea the Apoatle con- 
sider hia commandment to be a new one, la all 
the difference between the case in verse 11, and 
that in verse 15, that in the former the separated 
party must, and in the latter need not be recon- 
ciled to the other? 

■ "We will flrstlookat the meaning of o6 dedoOXurai. 
The verb has been compared by some with Siderai., 
\yhich in several places is made nse of by the 
Apostle to denote the marriage bond (vei^ea 27, 
39 ; Eom, vii. 2). But in tnith there is no con- 
nection between the two words. The one denotes 
an obligation merely, and the other a severe or 
painful obligation, an unfree subjection resembling 
that of slavery. It might without question be 
used on the proper occasion by an author who 
wished to express a harsh necessity of remaining 
unmarried. But the sense would lie not in the 
word, but in the context. 

What then is the bondage which the context 
here points out ? Jleyer correctly answers that 
oo SsSouXurai does not deny the obligation to re- 
main unmarried, as Grutius and others assert, but 
the necessity of continuing the married state ; 
and so he remarks that the place gives no express 
answer to the question whether Paul concedes re- 
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marriage to the Christian party. Stanley ontlie 
passage remarks in tlie same strain, " that this is 
not so much a permission of separation as an as- 
sertion that, if on other grounds a separation has 
taken place, there is no obligation on the Chria- 
tian partner to insist on a union." So, too, De 
"Wette says, that " the positive side of this notion 
[^. e. of the notion of separation, viz. ; remarriage] 
is certainly not brought forward by tlie Apostle, 
although it may be snpplied by coiTect inference." 
Nor can we forbear to introduce a passage from 
Meander's commentary on Corinth, vii., for which 
our readers, we are sure, will thank us. " Protes- 
tant exegesis," he says, "has undei'stood tlie 
Apostle to the effect that in such a ease the 
Christian party would be authorized to enter into 
a new marriage. But this is not at all contained 
in the words. The Apostle simply means, that in 
things pertaining to religious conviction no one 
ought to be the slave of another, that the Chris- 
tian partner cannot be forced to stay with the 
heathen, if the latter will not allow to the other 
the exercise of his religious convictions. In such 
circumstances a separation can be allowed, but of 
an allowance to contract another mariiage there 
is not a word here said," And we close our cita- 
tion of authorities with an extract from Tholuck's 
exposition of the Sermon on the JMount (p. 233, 
Sd ed.), " The words ' is not in bondage in such 
cases,' " saya he, " have a direct reference only to 
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living together, — and in verses 10, 11, xi^^--?eoOai 
is so used that with it reconciliation is thought of 
as Btni possible." And in the greatlj altered 4th 
edition (p. 233), he expresses his opinion that " we 
can not find in the ease of malieione desertion so 
called, -which the Apostle addnces, a justification 
of remariiage." 

With this view the Apostle's reasons agree, and 
show most clearly that whether he regarded re- 
marriage in snch cases as lawful or not, he can 
here have had no thought of it in his mind. The 
first of these reasons is that a compulsory cohabi- 
tation with an unbeliever, who disturbs his part- 
ner's peace, is not in accordance with the call of 
the Gospel. Here then reluctant living with a 
quarrelsome heathen, not any ultimate step such 
as remarriage, was in the Apostle's mind. The 
other reason is that the probability of converting 
sneh a heathen partner, so bent on separation, is 
not so great as to make remaining with him 
against his will a Cliristian duty. Here again 
nothing but dwelhng in marriage relations with 
the heathen husband or wife is thought of. The 
Apostle's mind goes no further than that point, if 
wo have fairly represented his train of thought, 
as we have tried to do in harmony with the 
opinions of the best modern interpreters. The 
Apostle then says simply this : " if the heathen is 
bent on separation, let him take his course. You 
are permitted to snfier this in order to preserve 
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your peacG, You are not bound to stay with him 
to secure his conyersiou, for this is an uncertain 
tiling," 

But, it maybe asked, why did the Apostle think 
it worth his while to give a decision in such cases, 
if the decision amounts only to a license of non- 
cohabitation, without granting the power of re- 
marriage ? And does not the contrast of the cases 
in ve:rees 11 and 15, show that the obligation 
required in the former verse — either to remain nn- 
married or to be reconciled — had no existence in 
the case of which the latter verse treats ; that 
here, in fact, the believer is neither bound to 
remain unmarried nor to be reconciled to the infi- 
del partner. 

To the first of these fair objections we answer 
that a new case of duty, unknown among the 
members of a believing community gathered out 
of the Jews, came up where a church was gathered 
in gentile lands. Some there were who in their 
abhorrence of false gods and of idolatrous worship 
regarded an unconverted husband or wife as nn- 
clean ; the contamination spread over the family 
relations, and a wife, for instance, looked with in- 
ward horror on a husband who sacrificed to Zeu3 
or to Aphrodite, although he had been kind to 
her, and had no thought of separation. Others 
there were, whose heathen husbands, after inter- 
fering with their dearest rights and hopes, deter- 
mined to separate from them, but who were 
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morbidly conscientious lesfc by consenting to such 
separation they ehoviM hinder the conversion of 
the Bubeliever. Was it not well worth the Apos- 
tle's while to tell persons so situated how tliey 
ought to act ? 

To the other objection we answer that it would 
be fair to infer that neither of the injunctions of 
the elevetjth verse can be applied to the fifteenth, 
xniless it could be shown, as we seem to ourselves 
to have shown, that the context proved the 
Apostle to have had no thonght of remarriage in 
his mind. 

To this we may add that there is a certain im- 
probability, inherent in the case itself, that the 
Apostle would have given such a permission. 
The word xi^p'^^^at denotes any separation, whether 
attended with a formal statement of a purpose of 
divorce or not, in other words, it includes divorce 
and desertion. And the exemption from "bond- 
age " began to exist as soon as the separatioTi 
commenced. Kow would the Apostle have given 
a license greater than any law of the loosest 
Christian State gives, when he must have been 
cognizant of instances in which husbands or wives, 
who had thus deserted their partners, had become 
converts within a few months, and were thus ready 
to be reconciled and to live in Christian wedlock ? 
Would he not have added some qualification or 
advised some delay ? 

The view here presented brings the precepts of 
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our Lord and that of tiie Apostle into harmony, 
or at least shows that there is no neeeasarj contra- 
diiition between them. The Christian wife or 
husband must accejjt as a fact what the unbeliev- 
ing partner has done, but the marriage, so far as 
the Apostle lets his opiuioii be known, may still 
have been indissoluble, and the injured believer 
must remain in a state of desertion. All other 
ways of reconciliation, which proceed oji the as- 
sumption that Paul permitted remaiTiage, are 
failures. "Will any one say with De Wette in his 
Commentary, that both Christ and Paul pennit 
remarriage, when the parties are separated in fact ? 
But Christ, at the most, only allows it in eases of 
adultery, and if Paul allows it in other casos he 
enlarges the rule. To say that Christ, when he 
said, " except on account of fornication," only gave 
a sample of several exceptions which he regarded 
as valid, is to trifle witli his words, and to lea^-e 
the door open for any degree of laxneas. Will it 
he said, as Meyer says, that Christ did not have 
mi.ied marriages in his mind, but only maniages 
within his church ? We reply that he laid down 
a universal rule, and gave a reason of general ap- 
plication for his rule. If those Pharisees whom 
he addressed in Matthew, chap, xix., admitted the 
force of what he said, they would bo bound to 
take it as the rule of their life, even if they could 
not admit his claims to be the Messiah. Wliy 
should the Christian partner in a marriage be 
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released from oteying a command of hia Lord, 
because the heathen would not submit to it? Or 
will it be said that Paul, and perhaps Christ, did 
not regard heathen man'iage as marriage in tlie 
proper sense, bnt only as a kind of GoiitiAernium, 
to which the laws that govern Chiistian marriage 
were inapplicable. But the Apostle nowhere in- 
dicates that he holds any such opinion. Marriage 
with a heathen was, indeed, in his view a viola- 
lion of Christian duty for one who was already a 
believer {3 Cor. vi. 14); but marriage contracted 
in a state of heatlienism was a condition in which 
the heathen was called the husband or wife of the 
converted partner, in which the Christian was to 
remain if the heathen did not dissolve the union, 
in which the unbeliever himself partook of a kind 
of sanctity and the children were holy. To ap- 
ply the rules of Ezra's time to the times of the 
kingdom of God, to require that the idolater must 
be separated from the believer in the near rela- 
tions of life was not in accordance with Paul's 
strain of thinking. Marriage among the heathen, 
it is true, was far from conformiug to the ideal 
presented to us in the earlier scriptures, where the 
man is conceived of as cleaving to his wife so 
closely as to hring her nearer to him than father or 
mother, and as becoming one flesh with her. But 
there was some purity left, tliere were examples 
of illustrious conjugal fidelity, and there were vices 
against marriage that " were not so much as 
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named among the heathen." If on the whole it 
fell tar short of the ideal, so too in a lieathen family 
the parental relation failed to come np to the ideal, 
and yet the Apostle, without douht, regarded that as* 
the source of important and permanent obligations ; 
and if he bade bond-servants to treat unbelieving 
masters with all honor (1 Tim. vi. 1), much more 
would he have reoognized the duties of the natu- 
ral relation of the child to tlie unbelieving parent. 

The result then to which this exposition baa 
brought ns, is that Paul advances beyond our 
Lor(^'s position in a single particular,— in conceiv- 
ing of, and to a certain degree, authorizing sepa- 
ration without license of remarriage. That he 
goes so far is clearly shown by verse 11 ; that this 
leads him into any departure from our Lord's 
principles cannot, we think, be made to appear. 

It will be seen in another place that the main 
stream of Protestant opinion runs in a direction 
contrary to that which we have pursued in regard 
to the sense of the Pauline passage in question, 
although we have the support of several of the 
ablest modern commentators. It ■wdl be seen 
also, that this opinion, not confining the Apostle's 
words within the limits of mai-riages whei-e one of 
the parties was a heathen, bat extending his prin- 
ciple so as to include all cases of desertion, has open- 
ed a wide door for divorce in Protestant countries.^ 

* For certain passages of the New Testament liaving a poa 
Bible bearing on divorce, see note 1, in the Appendia. 
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CHAPTEE III. 

LAW OP DIVORCE IN THE ROMAN EMPIRE, AJTO IN" 
TUB OHHISTIAH OHUEGH. 

In the last chapter we attempted to set forth 
and explain the declaration of Ciirist and of the 
Apostle to the Gentiles on the suhject of divorce. 
Our present ohjeet is to give a eorapendions view 
of the law of divorce in the Koman empire down 
to the time of Justinian, and of Christian opin- 
ion until it became the canonical law of the Cath- 
olic Church. 

In the first chapter of our essay on divorce, we 
were able to do little more than allude to the legis- 
lation of Augustus, by which an effort was made to 
check some of the leading social evils of Eome, and 
which remained on the whole, ever afterward, the 
groundwork of Koman legislation respecting mar- 
liage. The emperor and his advisers were, witliout 
donbt, alarmed by the wide-spread violations of the 
rights of mari'iage, but to improve morals was not 
the only end they had in view. Population was 
beginning to decline ; young men and old were 
averse to the marriage state, rather choosing to 
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keep mistreaaes than to be eTKiumlDerecl with the 
espensive cares, and ti-ied hy tlie vexations of a 
family ; and persons of the higher ranks preferred 
in some instances to marry freedwomen rather 
than tlie proud and costly descendants of the aris- 
tocracy. Hence it was enacted in these Julian 
laws tliat an unmarried man between tiventy and 
sixty, and an unmarried woman or widow under 
fifty, should be debarred from sharing in inheri- 
tances or legacies, except where the testator was a 
■very near i-elative. And, on the other hand, mar- 
ried men, especially those who had three children, 
enjoyed special privileges and honors. They had 
better seats than others at the public shows, they 
had advantages in obtaining office, and took pre- 
cedence of their colleagues who had no such merit ; 
they were exempted from certaio burdens, and en- 
joyed certain rights of inheritance from which 
others were excluded ; they incurred a milder pen- 
alty, when they had committed offenses calling for 
confiscation of property. Married women, too, 
who had borne three children, or, if freedwomen, 
four, had special privileges of their own ifl' cases 
of inheritance, and were exempted from tutel£^e. 
It was enacted, also, to keep up the respectability 
of senatorial families, that senators and their sons 
should not marry freedwomen, play- actresses, or 
women of ambiguous charauter. Other men conld 
ally themselves to freedwomen, and, as we have 
seen, when a patron contracted such a man-iage, 
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hia wife, being hia former slave, could not sepa- 
rate herself from bim witlioTit iiis coiiBent, 

A Ter}' revolting part of the legislation of Au- 
gustus coneeraiug marriage, was the legalizing of 
concubinage, as a state between lawful mamage 
and mere sexual intercourse. This was done, it 
would seem, in the hope of increasing population. 
This condition of life began and ended witliout 
fonna.l notice or agreement ; and the eliildren had 
no legal father but only a mother. They there- 
fore were incapable of being their fathera' heire, 
but it would naturally happen that bequests would 
be made to them. Eeatrictions were put on the 
validity of legacies of this sort, by the early Chria- 
tiau emperors, on moral grounds, but Justinian 
took a milder course, and the way was open for 
the legitimation of such children. This relation 
between the sexes seems to have been very com- 
mon under the empire, so that even free women 
of the better classes were found willing to take 
the place of concubines.* To the man it brought, 

* A. startling proof of this is given m the nawly discovered 
work of Hippolytns, ix., § J 3, p. 460, ed. Bnnclter. He clioi^ea 
Calistus, bisliop of Eome, EOt only with ordaining men wlio liaii 
been married twice or thrice, and with ti'eatiag a alargyniEin wlio 
had nmrried after ordination as thongi: he had not sinned, but 
with allowiBg ivomen of ranlt, who were believers, to have a maie 
concubine, slave or free, aa tliey ohoae. Then, adds lie, women 
called believers, began to secure themaelyes against having chil- 
dren by medicines procnring abortion, because, owing to their 
femily connecKon and great property, they did not wish to have 
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as being a legal relation, no losa of respectability, 
and it was held to be more seemly for the patron 
to be united to his freedwoman by this tie than by 
that of a wife. 

The legislation of Angustns, while it imp^ed 
penalties on adultery, and developed the principle 
of the retention of dower, left divorce as free as 
it was before. It could be brought about by com- 
mon consent, or by action of one of the par- 
ties. Such action could be grounded on adultery 
of the other party, — and indeed the husband was 
now bound to put away a guilty wife — on mores 
hvifffes or more trifling oft'enses against the pro- 
prieties of the marriage relation, on various kinds 
of physical inability to fulfil the ends of marriage, 
among which madness without lucid intei-vals 
may be numbered, and on captivity. Of the in- 
capacity of a freedwoman married to her patron to 
divorceherself fromhim wehavebeforespoken. Of 
the effects of divorce on the speedier restitution of 
the dos or its partial retention, andof the trial of con- 
duct by which the pecuniary liabilities of the two 
parties were determined we have no room to speak. 

It has been maintained, we believe, that facility 
of divorce is necessary to prevent infractions of 

a child by a slaTe or a low freemaG, This Caltstua was bishop 
in A. r. 211-321, Free women of tiie better classes were re- 
quited OQ entering into this oocdition of life to make a iestatio or 
formal notice of their intentions, and were liable otherwise to the 
penalties 
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matrimonial rights, but under tlie empire, al- 
tLongh neither law nor opinion set up any strong 
barriers against divorce, adultery was exceedingly- 
frequent. This appears from the strong assertions 
of poets and historians, and it is confirmed by 
facts. The crime burst out like a plague in the 
very highest (classes. The gi'and -niece of the Em- 
peror Augustus, Aquilia and Claudia Pulchra, 
members of distinguished families, Aemilia Lepida, 
wife of Drusus, who killed herself before trial, the 
sister of Caligula, his wife Livia Orestilla, Julia, 
daughter of Germanicus and niece of the Emperor 
Claudius, — these are examples from the history of 
the first four emperors of ladies tried and pnnished 
for this crime.* At the end of the second century 
an emperor of strictness and energy — Septimiua 
Severus— endeavored to give effect to the laws 
against adnltery, and Dion Casaius says, that, 
when he himself was consul, lie found when loot- 
ing over the register of eases that three thousand 
processes for adultery were instituted in this reign, 
but the war j^ainst manners was inefiectual, and 
the emperor, getting tired of his efforts on behalf 
of morality, stopped the prosecution s.f 

The penalties for adultery^ continued until the 

* See Eein's Criminalreeht, 850-35G. 

t DioE Cass., 6S, § IS. 

$ It may need to be aaid that only a crime to which a married 
woman was a party ooiiM be called adtilkrium. The Eomana 
iield. that the jms tori pertaiaed to the husband. He eould not 
eommit this crime againat his wife. 
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time of tlie Oliristiaa emperors, much tlie same as 
tiiej had been constituted by the laws of Angns- 
tua. The principal penalties we liave already 
mentioned as being relegation and a loss of prop- 
erty. The woman convicted of the crime lost 
half her dower, and a third of her goods ; and from 
her paramour half his property waa taken away. 
They were banished to different islands. Besides 
these leading penalties the woman lost her rigbt 
of marrying again, although she might sink to 
the condition of a concubine. She could no lon- 
ger wear the matron's stole nor appear as a witness 
in the courts. The man also lost the right of tes- 
timony, and, if a soldier, was shut out from the 
aiTOy. The Christian emperors ineiei^ed the se- 
verity of punishment for this oflense, inllo-\ung 
herein, it would seem, the example ot bome of 
their predecessors, as well as influenced by the 
spirit of Christian morabt\ Constantme tlie 
Great imposed death with confiscation of goods 
on the adulterer. His sons punished the adulteress 
■with burning and took away from her paramour 
the privilege of appeal, but tiiis seems to have 
been only a case of .extraordinary and temporary 
legislation. Under Yalentinian the guilty woman 
was again sentenced to death. Justinian's legis- 
lation shut up the woman in a cloister, making it 
illegal for her husband to take her back witliin 
two years. If the parties were not reconciled at 
the end of this term the marriage was dissolved, 
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and the woman's imprisonment in the cloister was 
perpetual. As for the offending man, he was Tia- 
ited with death, but not with confiscation of goods, 
if he had near relatives in the direct line.* 

The legislation of Augustus in regard to divorce 
remained nearly unaltered until the times of Con- 
Btantine, It was, however, a very feeble barrier 
against the disposition to break the marriage tie, 
and it read no moral lesson on the sanctity of 
that union. Per, in the first place, it was a maxim 
of Soman law far down beyond the time when the 
emperors became Christian, that no obstacle ought 
to be put in the way of a dissolution of marriage 
caused by the free consent of the partnei^, liberty 
of maiTying again being in this ease equally unre- 
stricted. The lawyer Panlue says, that it has 
been thought improper that marriages, whether 
already contracted or about to take place, should 
be secured by the force of penalty {pomce vinculo 
ohstringi), th.a.t is that two parties ought not to ho 
forced by fear of penalty either to enter into a 
state of wedlock to which they were pledged, or 
to keep up such a state if tliey were agreed to the 
contrary. And it was laid down that marriage 
was so free, according to ancient opinion, that 
even agreements between the parties not to sepa- 
rate from one another, could have no validity, 

• Sea Bein, u. s., 848-852, and Novell, 134, § 10, wliich ra- 
news Ooiistantma'3 legisladon. 
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{pacta ne Ucerei divertere non valere).* In the 
Becond place, tlie laws affected but a small part of. 
the population of Rome. Slaves eoald contract 
no marriage. Concubinage became exceedingly 
common, it is probable, among the lower classes, 
and to this condition the law of diyoree did not 
apply. The limited range of the law seems to be 
shown by the fact that for the legal formalitieB the 
presence of a freodman of the divorcing party was 
necessary. It is true that a freedman of a near 
relatire was held to be essentially a freedman of the 
party giving the notice, hut how many thousands 
of married people, or at least of Romans living to- 
gether as man and wife there must have been, who 
could not provide a freedman for this formality. 
Did these classes furnish no cases of divorce, or 
were they overlooked by the law? We must con- 
clude that they were never legally married, or that 
the law was intended to preserve a sort of decency 
of life in the upper classes, while the lower free- 
men were left to do as they pleased. Such was 
the freedom of divorce when it took place by the 
consent of both parties. It was ec[ually free, a few 
cases only excepted,! where one of the parties ter- 
minated the union without the consent of the 

* Paulas in Dig. xly., 1, 134 ; Cod. viii., 39, 1, 3, ds inutil. stip. 

■]• These were aflultery, — wlieta a man was obliged on penalty to 
dismiss Ilia guilty wife ; — the ease of a freedwoman married to her 
patrou who could not separate from him although he might from 
her ; the captivity or insanity or certain bodily defects of oce of 
the parties. 
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other, saving that here, if the woman had caused 
the divorce by her conduct, a large share of her 
dower was withheld from her, and if the man had 
caused it, he might be liable to pay over the whole 
of the dower, and that within a short term. The 
paxtiea were subjected until the time of Juetiniaii 
to & judiciAim, morum, which might be instituted 
on a complaint of either consort. The fear, then, 
of losing a portion or the whole of the dower, and 
the dread of a loss of reputation, when the eondiiet 
of the parties in their married life should be in- 
vestigated, seem to have been the only induce- 
ments to preyent one-sided divorces. Butwhatif 
no misconduct eould be alleged on the part of the 
man, what if he dismissed his wife to marry a 
richer woman, the law in this cMe had no restrain- 
ing power. And where the wife brought no 
dower, as might happen in the lower classes, there 
could be no operation of the law at all. 

It will not be strange if examples of the infamous 
freedom of divorce continued to occur through 
this period, until the first Christian emperor as- 
cended the throne. Caligula sent away his wife 
and married another, whom ho took from her hiis- 
band on the wedding day, then after two months 
banished her from the city and united himself to 
a third, whom he dismissed on account of barren- 
ness. Claudius repudiated four wives, and tbe 
fifth by taking poison escaped a similar lot. Nero 
and Domitian supply us with instances of divorca 
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Elagabalua got rid of his first wife because she 
had a moie on her body, then, mamed a vestal 
virgin — an unlawful thing — and then after send- 
ing away a third, fourth, and fifth, returned to the 
vestal. But the doings of the miserable Carinna 
(about 2Si A. D.), who married and divorced 
nine wives — -^Isis j>lerisque praegnantihus, as 
the historian Yopiacus writes — are not easily 
inatehed, unless by the feats of those Eoman ladies 
of whom Juvenal says, (vi. 229) : 

"Sicfluatoetoiaarlli 
QiiiiKlUB perauctiimnoa; 
or tliat otlier in Martial's epigram, {vi. 7) : 
" Aut minus, aut certe non plus triceaiina lux est 
Et mibit deciniojain Theleafna viro." 
Martial atones for many bad things by the words 
which follow : 

" Qiiaenubittoties, non nubit, adulters lege est." 

But even Christian emperors practiced divorce, 
either on political grounds, as Honorius, or for 
private reasons, as Valentinian I. and Tlieodosius 
II,, the latter because his sister and his wife were 
at variance. 

With Constantine begins a strife between the 
stiffness of the principles of JRoman law and the 
propensities of eormpt society on the one hand 
and the interests of religion and morality on the 
other. The vicissitudes ■ of the contest show how 
hard it is to- introduce legislation founded on 
higher principles into a demoralized society, half 



,1 Google 



96 LiW OF DIVOECG IH THE ROMAN BMPIEB, 

lieatlieniah, and with unbroken preiiedenta in 
favor of looseness in the marriage relations. Mar- 
riage had been a mere civil contract : the half- 
measnres, the indirect ways of legislation, the ease 
with which they were overturned, from this point 
of time onward for more than two centuries, 
show that the world was still half, or more than 
half pagan. Christianity was doing something on 
behalf of humanity, something on behalf of jus- 
tice, something on behalf of the sanctity of mar- 
riage throughout society, but we believe also that 
it could not have given new life to Kome, that 
when it shattered and dissolved the empire, this 
was a beneficent work, necessary for the greater 
sway of Christian ideas in future ages. It was 
the stone that was cat out without hands, and it 
smote the image upon his feet of iron and clay 
and brake them to pieces. 

Neither Constantine, noi' any of his successors 
before Justinian, attempted to interfere with di- 
vorces by consent of the parties. His legislation 
went no farther than to fix the cases in which the 
parties could without fault separate from one an- 
other. There were three for the woman, namely 
when the man was a homicide, a poisoner, or a 
violator of sepulchere ; and three for the man, 
namely when the woman was an adulteress, a 
poisoner, or a procuress. This enactment belongs 
to the year 331. In 337 the wife had permission 
to put away her husband lor the fourth reason, 
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that he, being in the army, had given her no news 
of himself for four years. 

If either of the married partners separated from 
the other without the justification furnished by 
the above-mentioned crimes, they were visited 
with penalties of a severity unknown before in 
similar offenses to Roman law. The wife who 
forsook her husband lost her dower " to the very 
last mite," and was banished to an island. The 
husband who sent away his wife without cause 
was bound to restore her all her dower at once, 
and was forbidden to marry the second time. 
Still further, if he thus marned, his repudiated 
wife " could invade his house," as the law ex- 
presses it, and acquire possession of the entire 
dower of her successor. Of Constantino's penal- 
ties for adultery we have already spoken. 

We add, as Elicwing the spirit of legislation 
under Coustantine, that he struck a side blow at 
concubinage by granting legitimacy to children 
already born in that kind of union, whose parents 
should contract legitimate marriage, and also by 
forbidding fathers to gi^e any thing to such chil- 
dren or to their mothers in the way of donation 
or testament. But this last law was overturned 
by .Talentinian I. and was not restored afterward 
in its full severity until the Emperor Leo, the phi- 
losopher (in Cent. 9), abolished concubinage in 
the East. Justinian extended the principle of 
legitimation introduced by Coustantine to the 
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eliildreii of concubinage in general. Suet a tongh 
life did tliis degi-aded caricatnre of marriage have, 
althong]] abhorred by all tlie Christiana in the 
world. 

The divorce laws of Oonstaiitine were abolished 
by Julian (a, d. 363), who brought things back, 
as far as he could, into their old pagan channel. 
From that time for about sixty years there seems 
to have been no change in the law. Honorins, in 
A. D. 421, returned in a degree to the principles 
of Constantine's legislation, but united with them 
the old principle of Koman law, which Julian 
had recalled, of a one-sided separation for lighter 
faults, with retention of more or less of the dower. 
Theodc«ius II. in 439 abrogated earlier ordinances 
— probably those of Honorius — and after ten 
yeaiB of experiment, in which divorces had alann- 
ingly increased, gave out another law, which laid 
down the causes for which one party might law- 
fully separate from the other. The woman was 
authorized to do this if the man had been guilty 
of certain crimes, among which are murder, poi- 
soning, plotting against the government, fraud, 
and various sorts of robbery, cruelty toward or 
attempts on the life of his wife, intimacy with 
]irostitutes, and adultery. The causes for which 
a man could without penalty put away his wife 
ivere for the most part of the same description 
with those just mentioned. But peculiar to her 
ai-e the offenses of passing the night out of his 
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bouse, Of of visiting tlie tlieater, circus, or other 
public place against his will. Both the laws of 
Hoiioritis and those of TbeodoBiua bad their peu- 
altiea for unlawful divorce which we cannot stop 
to notice. 

We go dowu to Justinian who, after tinhering 
on various occasions with this title of the laws, 
promulgated an important law in 536 (Novell, 
xxii.), and another in 542 (Novell, cxvii,). Of the 
last of these alone ■will our limits allow us to 
speak. This statute abolished for the first time 
divorce ex communi consensu, with the single 
exception that the mamed pair might give each 
other leave to go into a convent or take a vow of 
chastity. This was a most important step, and 
no Christian emperor bad ventured to take it, 
although the contrary has, we believe, been as- 
serted. As late as Anastasius, the second empe- 
ror of the East before Juatinian, there seems to 
be no scruple about divorces by consent of the 
parties, and a woman so divorced is allowed to 
marry after one year.* This statute of Justinian 

* This m fact appears from ths law itself (Novel. 117, § 10), 
'■Since many liitlierto have tiissolTed icacriBge by sgreement, 
■\Te sllow this to talie place in no case hereafter," [eicept on 
aceountof chastity].— Comp. God. v. ll, 1. D. 

It is remarkable thnt until tlie ITovella 134 was issued in a. d. 
o5G, there was no penalty attached to divoroa eai convmAaa cob- 
sCTsu, Now the penalty for both parties was, to be shut up in iv 
mon^iatery and to lose their property. But if persons attempting 
to separate fi-otn one another in this way recalled their act be- 
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again defined the jiistifiohle caxises of divorce, 
■which were nearly the same as those that the law 
of Theodosius had laid down. In th^e eases the 
culpable party sustained a pecuniary loss by the 
separation, and might suffer also for his or her 
crime. Besides this kind of divorces, another, 
called divorce hona gratia, was allowed in special 
eases due to no fault of either party. The cases 
were impotence, captivity, and the choice of a 
monastic life— not by both consorts, whieh was 
provided for in another chapter of the law, but 
by either the wife or the hnsband. Lastly, there 
might be divorce withont good reasons (c*ir« om- 
nem causam), which was visited with special pun- 
ishments, especially with pecuniary loss,* 

Some of the later laws prohibited remarriage 
to the party whose faults furnished ground for the 
divorce, or who dissolved the union without rea- 
son. The later legislation is also noticeable for 
another prineiple — the prohibition of marriage to 
a culpable pai'ty for a certain period. 

This imperfect sketch is sufficient, perhaps, to 
present to onr readers the leading features of 
divorce legislation under the empire. As a sum- 
ming up of what has been said we remark : 

fore going into the monastery, they might escape from tJiese pen- 
BltieB. Agents in tlie traDsactioo, such as notaries, were to be 
corporally puoisiieii and sent iuto exile. — Jiiatin, in Novel 140 
(a. d. 566), restored divorce ty coninion consent. 
* See note 2 to cliapter 3 in tlie Appendis. 
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1, That divorce ex communi consensu kept its 
ground all the way down to Justinian, and was 
attended witli liberty of remarriage. 

2, That divorce on account of adultery affected 
the dower and other property, and that the pun- 
ishment of adultery increased in severity under 
the Christian emperors. 

3. That divorce for greater or less fault of one 
of the parties was visited on the faulty party in 
the shape of retention of dower from the woman 
in whole oriu part, and of payment of the dower 
in whole or in part by the man. At length some 
restrietioi^ were put on the remarriage of the 
culpable partner. 

4. Much the same may be said of groundless 
divorce in its consequences to the party which 
initiated it. 

5. The Eoman law during the empire did not 
to any extent prohibit divorce, hut only made its 
consequences unpleasant ; nor did it, except in a 
few cases, prohibit remarriage. 

6, We see then that tlie influence of Christian 
views, which were already matured and vigorous 
in a theory of marriage, produced but little influ- 
ence in changing the traditional principles of 
Koman iaw on this important department of the 
marriage relations. 

But what were these Christian views in regard 
to divorce, which for a time conflicted with the 
principles of Eoman law, and at length gained a 
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victory oyer them? To underetancj fully the state 
of Christian opinion in this respect we ought to 
trace the doctrine of the church on raan-iage in 
genera], from its heginnings derived from tlie 
Gospel or some other source, until it grew into a 
vast hody of canonical law. But we have no room 
for such an expositio]). We can only mention the 
sources to wiiich this doctrine is to be referred. 
Of these there were two, a new conviction of the 
sanctity and closeness of the marriage relation, 
and a feeling that marriage, though a good and 
lawful state, was not the best or highest form of 
life. The conviction was founded on Christ's 
teachings and other passages in the New Testa- 
ment, and on the spirit of Christianity which 
harmonized entirely with express declai'atioiie. 
Marriage now was God's ordinance, and at length 
was grouped together with some other important 
religious tranesictiona of life in a class not very 
logically coherent, to which the name of sacra- 
ments was attached. The beautiful analogy traced 
by the apostle between Christ and the church on 
the one hand and the hnsband and wife on the 
other helped to secure for marriage a place among 
the sacraments. 

But there grew np also at an early age of the 
chnrch an opinion that a single lite,— a life of 
chastity as it was called, just as many in the 
United States call abstinencefromspiritnons drinks 
a life of temperance, was best for the interests of 
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the soul. TliiB opinion was partly dne to Gnostic 
or ascetic doctrines tliat crept in, partly it was a 
reaction against the deplorable licentiouaneBS of 
heathenism, and it fuund a degree of support in 
passages of Scriptnre. Such were our Lord's 
words in Matthew xix, 12, several passages of 
Paal in 1 Cor, vii., and the place in Revelations, 
xiv. 4, where "virgins," undei'stood of men, was 
supposed to commend celibacy. But the Fathere, 
as a body, held marriage in honor, as an institution 
of God. A Tertullian, after he slipped into Mon- 
tanism, almost deserted this position, when he in- 
veighed against second marriage as a sin. A 
Jerome writing against Jovinian, who had asserted 
that virgins, widows and wives, had equal merit, 
might say, " Si bonum eat mnlierem non tangere, 
malum est ergo tangere. Si autem malum est et 
ignoseitur, ideo couceditui-, ne malo quid deterins 
iiat." But his logic came back to him wlien he 
grew cool, and in general the doctrine that mar- 
riage was an evil was left for heretics animated by 
an evil spirit " forbidding to marry," 

To these sources, in whole or in part, must be 
ascribed the encouragement given to vows of vir- 
ginity, to professions of widowhood, and to a soli- 
taiy or social life of abstinence Irom marriage. 
Hence too the discouragement, in the ease of lay- 
men, of a marriage subsequent to tlie first, 
toward which such dislike was sometimes felt, 
that a Father of the second eentuiy could call 
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Becoiid niarriagea, " speeioua adultery," and ibiirtb 
marriages, together with third in some cases, were 
afterward proliibited by law in the Greek empire. 
Hence also the early ban put on second miuriages 
of the clergy. Hence the long struggle against a 
married clergy, which in the western church was 
BO far sueeesaful at length as to separate a married 
man wishing to become a priest from Lis wite, to 
make marriages after ordination void and punish- 
able with a loss of office, and to extend the pro- 
hibition of them to all but the lowest servants of 
the chnrch.* Hence, finally, the hindrances to 
marriage from blood and atSnity, which reached 
in their operation to a wide circle of relations. 

The doctrine of the ancient church on divorce 
was tolerably well established long before mar- 
riage eame to be regarded as a sacrament in the 
more modern sense of that term. At the same 
time the sacramental character attached to 
marriage strengthened the view which Scripture 
authorized of its fixed and indissoluble nature. 
Even death was held by some, although never by 
the prevalent opinion, to be no dissolution of the 
bond. The original source of the doctrine was of 
course the declarations in the gospel, which were 
honestly and laboriously interpreted with a pretty 

* Much as Jerome disparaged marriage, he freely admitted, as 
did most othera, tbat any number of successiTe marriages was 
Dot unlawful. " Son damno bigamos, imo nee trigamos eC el dici 
potest octo^mos." Ad Pammacli. Apologei o. Jovlq. 
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uniform result long Ijefore the doctrine of the 
sacraments was developed. This doctrine did not 
first teaeli the iiiilawfulneas of dissolving the 
marriage tie, but took that view from the Scrip- 
tnres and from the firm prevalent opinion already 
spread through the church. Afterward, however, 
the sacramental nature of marriage without donht 
acted back to give more of rigor to marriage and 
to impede its dissolution. With this and before 
this the Christian spirit of forgiveness had an im- 
portant influence on opinion in regard to divorce. 
' The high ain of either party against the union 
might be repented of and God could forgive it. 
Why should not the parties he reconciled also ! 
But for this it was necessary that they should re- 
main unmarried. When forgiveness and restora- 
tions ad integrum became canonieally lawful, there 
was naturally less need of relaxation in favor of a 
final separation with liberty of remarriage. These 
three then, Christ's law in the Gospel and aa ex- 
plained by Paul, the sacramental quality of mar- 
riage, the Christian duty of forgiveness, gave the 
shape to the doctrine of divorce in the ancient 
church. If the marriage had not been a Christian 
one, that is, had had no sacramental character, a 
complete divorce might take effect in the follow- 
ing cases, and in these only. In the first place 
an infidel converted to Christianity was to put 
away all his wives but the first. As liowever in 
this instance there was no true marriage according 
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to Christian doctrine with any TMit the first wife, 
there was no real divorce in ceasing to have any 
relation to the others, who were merely eoncnbines. 
SeooTidhy, a converted infidel, who had put away 
his wife and married another, was required to take 
back again the first, even if she should have con- 
tracted a second marriage. Here again there was 
no true divorce, tor the divorce and remarriage of 
both the parties was regarded as unlawful. Third- 
ly, if an infidei became a convert to Christianity, 
and his or her married partner was unwilling to 
keep up the marriage relation on any terms, or at 
least not without blaspheming God or leading the 
other into mortal sin, the Christian might be sepa- 
rated from the infidel so as to contract a new mar- 
riage.* This decision of the church was baaed on an 
interpretation of 1 Cor. vii. 15, concerning which 
we retbr our readers to what was said in our last 
chapter. And here only have we an instance of 
true divorce. AH other eases, such as marriage to 
a Jew of a person already a Christian, marriage 
of a Catholic to a heretic, or schismatic, either 
rendered the marriage void ab initio — which is not 
divorce in the proper sense— or merely justified a 
separation a mensa et toro, if even that were 
allowable, f 

* The opinion of Innocent III. in tJie Decretals of Gregory IX., 
§§ 1, 8, de divortiia iv. IS, may be consulted herG In lieu of every 

t In the Greek church, marriage between the ortliodox and 
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A very early and important passE^e on divorce 
is contained in the Shepherd of Hermas (ii, Man- 
dat. 4, § 1). We will give it in English. " And 
I said to him, Master, let me aak thee a few things. 
Say on, saya he, and I said, If any one had a wife 
faithful in the Lord, and found her in adultery, 
would the man sin if he lived with her ? And he 
said to me, Aa long aa he is ignorant, the man is 
without crime, if he lives with her. But if the 
man had known that his wife had offended, and 
the woman had not repented, and if she remains 
in her fornication, and the man lives with her, he 
will be guilty of her sin and partaker of her adul- 
tery. And I said to him, What then if the woman 
pei'sist in her vice. And he said, Let the man put 
her away, and stay by himself, [i. e. remain nn- 

tcTetioawaa forbiddf^u and declared null, although in Russia 
sinoB 1119 inembara of the established church may marry mem- 
bers of other confessions. In the Latin church marriage witll 
infidels or Jews has long been considered invalid. But for Catho- 
lics and baptized Proleatauta to intermarry ia allowed, if they 
pledge tliemselTea to educate the children in the Koman fiiith. 
Otherwise the priest may not celebrate the nuptials. But in 
modern limes, even if Buoh guaranties should not be given by the 
parUes, tlie Catholic pastor may be present and record the mar- 
riage without blessing it; a aiiigular compromise, as if the olmi-ch 
were uncertain whether the ti'ansaction were conauhinage or not. 
And in the Hetherlsnds, since the papaqy of Benedict SIV. 
(1740-1158), aa well aa in the weatem PruBsiau provinces since 
Piu3Vi:i, (1829 onward], mixed msrriagea, celebrated not ac- 
cording to tlie form prescribed by the Council of Trent, but ia 
one sanctioned by the law of clie land, are regarded as i^al valid 
unions. (Walter, Kirchenr,, §§ 300, 318). 
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married.] But if he put away his wife and tate 
another, he too commits adultery himself. And I 
said to him, What if a woman, when put away, 
repents and wishes to retvirn to her hushand, shall 
sl]e not be taken back by her husband ? And he 
said to me, Verily, if Iier hnsband do not take her 
back, he sins, and allows himself to commit a 
great sin ; he ought to take back the sinning woman 
who has repented ; but ought not to do this often. 
For there is one repentance for the servants of 
God. On account of repentance therefore the 
man ought not to mari-y. This conduct is incum- 
hent on both man and woman. Nor is there 
adultery only, said he, if one pollutes his own flesh, 
hut also when any one does things like to the Gen- 
tiles he commits adultery. Hence, if one persists 
in such things also ind repents not, withdraw from 
him and live not with him Otherwibe thou too 
art partaker ol his sin For this vaa the com- 
mand given to jou to lemam b> jourselves, 
whether man or woman fot m things of this sort 
there can bo repentance '* 

* In the Greek teita as restored by TiacI en lorf in DreBsel's 
edition, and lately by Hllgenfeld for be p nn ag woman who 
has repealed of heLatmtext appears h m wbo hath sinned 
acd repented. The words t/iert! ts one i epentame, etc., seem to 
meao tliat only once and not more than once after baptism, a sin 
ner who has committed an act of open deliberate immorality can 
be received back m a penitent into tiie thurcb. To give a s'm- 
ning wife a motive for repentance and not to drive her to despai' 
— this is wliat is meant by " on account of repeDtance a man ouglii. 
not to marry ' ' another woman. The indulgence of Hermas in 
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In tills passage it ia diatinctly asserted that a 
man who pats away an adulterous wife, and mar- 
ries another woman, commits adultery ; and anoth- 
er reason is given for his remaining unmarried — 
namt'ly that he may be in a condition to receive her 
back on her repentance. But such indulgence can- 
not extend beyond the firat transgression. Here 
the foundation on which the first t^sertion is built 
is, no doubt, the words of our Lord, as limited by 
the Apostle in 1 Cor. vii., " let her remain un- 
married, or be reconciled to her husband," and 
Hermas conceived that the reconciliation there re- 
ferred to was to follow a separation on account of 
the adultery of the husband. He reasons fairly, 
as others have done then and since, that if this be 
a command for the wife, it is such also for the hus- 
band. Thus his injunctions are all scriptural, 
according to his understanding of Scripture. He 
may have been weak-minded, he may have mia- 
nnderstood Scripture, as we think that he did, 
but he represents an opinion that must have been 
extensively held, and at length became the rul- 
ing one, and all this long before the doctrine of 
the sacramental cliaracter of marriage obtained 
currency. 

dllowiiig tbnt there could beany second "repentan w i 
ceodingly distasteful to TertuUian, after he became a M ta t 
Comp. Ills rfe ptididtia, §§ ID, 20, wliere lie has tbew d Ip- 

tura Pasloris qaie sola mceohos amat," and thints that tt a tt 
ought to have learned the opposite from the Apoatla f 
lo Hebrews vi. i-6. 
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111 the next tiiree cetiturieB many other iv 
appear on the same aide. Clement, of Alexandria, 
saya (Strom, ii., 23, § 144), that Scripture " regards 
marrying again to be adulteiy, it' the otlier di- 
vorced partner ia living ;" and again, a little after 
(§145), " not only does he who puts away a woman 
cause her to commit adaltery, hut he who receives 
her also, as giving her opportunity to sin. For if 
he did not receive her, she would go back to her 
hnsband," where reconciliation is thought of aa 
possible and desirable, whatever the woman had 
done to occ^ioK the divorce. Origan seems to he 
of the same mind, where he says that some rulers 
of the church have permitted a woman to marry, 
while her hnsband is alive, contrary to what is 
written in 1 Cor. vii, 39, and Rom, vii, 3.* That 
Tertuilian could be of another mind would be 
strange, when his opinion on second marriages in 
general is taken into account. In the fourth 
century, near the end, Augustin did more than 
any other man to ^tablish the same opinion. Ho 
advocates it in several places. His treatise, de 
Gonjugiis adidteruiis, to which we have already 
refen-ed, was written especially to show that 1 Cor. 
vii, 11, "let her remain unmarried, or be recon- 
ciled to her husband," can be understood only of 
a wife who has withdrawn from her hnsband on 
account of his unfaithfulness, and he reasons pow- 

* Origen oa Mstthew lii. 8, in the ed. of Loromnisch, vol. 3, 
p. 320. For Tertuilian, see da Moiiogam., §g 8, 10. 
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erfullj, if ineonclasively. liis friend PoUentiua 
had rcaiiitained that in this passage she was to re- 
main UTiuiari'ied, qum sine causa fomioationis dis- 
Gessit a viro, thus interpreting it correctly, as Chrys- 
ostom did, of separation not amounting to formal 
divorce for causes short of the husband's crime.* 
Augustin maintains, aa he had done many years 
before in his exposition of Matthew, that they Were 
commanded to remain unmarried, qucB a viris suis 
ea causa, recesserint, qum sola pet-missa est, id est, 
fomioatioTds. PoUentiua thought also, consistently 
with this his opinion, that marriage is dissolved by 
adultery jnsfc as by death, and absurdly supported 
his cause by an appeal to Eom. vii. 2, "if her 
husband be dead she is no adalteress, though she 
be married to another mau," on the ground that 
the criminal husband waa to be regarded as if he 
were dead, and that therefore it was lawful tan- 
quam post inortem^ita post fomieationem cimjiigis, 
(dteri copulari. In this work Augustin comes 
on ground where Hermas stood. Thus he says 
to his friend, " what seems hard to you, that 
one of the married pair shoald be reconciled 
to the other after adultery, will not be hard 
if faith is there. For why do we still regard 
as adulterers those whom we believe to have 

* Chrjaost,, Horn, sis,, oa 1 Cor. tU., wliere the causes of Uie 
separation, which tlie disLinguialied intsrpi'sl 
" eontiaeace, and other prateits, and petti m 
Hvely trifling reaaona. 
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been washed by baptism or healed by repent- 
ance ?" 

Jerome, a contemporary of Augustin, is also 
decided in his opinion on the same side, as may be 
seen in his commentary on Matt. xiv. 9.* A 
letter of his to a friend, Oceanus, is deserving' of 
mention, as giving us the case of a divorce and re- 
marriage of a Christian lady of high condition, 
Fabiola had a worthless, licentious hnsband. She 
had a right, says Jerome, to repudiate him, al- 
though not to marry again. The sexes ought to 
he equal in their rights. What is allowed to the 
man ought to be allowed to the wife. But Pahiola, 
young, rich, an yet not thoroughly Christian, 
thought, because her husband was rightfully put 
away, that she might marry another. She had not 
as yet known the " vigor of the Gospel," " in quo 
mibendi universa omissatio, viventibus viris, femi- 
nis amputaiur; so while she avoided many wounds 
from the devil, she incautiously received one 
wound." The monk makes the best excuse for 
her that he can. " If she is blamed because when 
her husband was divorced she did not remain nn- 
man-ied, I will readily admit her fault, while I ad- 

* Dbioumque est igitur foraicntio at fornieationis suspieio libera 
MOT dimmittitur. Et quia poteiat aooidere ut aliquia calumniam 
fiiceret icnooentl, et ob sacundsm. copiilam nuptiarum yeterl 
crimen impingeret, sio priorem diniittere jubetur uxorem, ut 
secundim prima viveute, non haberet. Here, it would seem, if the 
crime was manifest and confessed, Ills objections against a 
second marriage -would be nugatory. 



,1 Google 



AND m THE CHKISTIAN OHCKOH. 113 

mit her Tiecessitj." Tliis lay in her youth, her posi- 
tion, her temptations. She maiTJed therefore, but 
after her second husband's death took such & view- 
as Jerome and the times demanded, of her conduct. 
She openly professed repentance: doddebat quasi 
adulierium aommisisset She abounded in good 
works, and died, as Jerome thought, a uaost holy 
■n'oman.* 

From this time onward the rule became more 
and more established, that remarriage after separa- 
tion was unlawful in the Christian Church, that 
only separations a mensa et torn were pcssible. 
The proofs of this are abundant, but they are need- 
less, as the fact of a preTailing, and at length a 
universal opinion in the direction named is un- 
questioned.t No doubt the development of the 
sacramental theory contributed to the consoli- 
dation of this opinion. "A true marriage," says 
Innocent III, , " can exist between intidels {amat- 
rimo/ivum verum), but between the faithful mar- 
riage is both true and iixed {verwn et ratiim), be- 
cause the sacrament of the faith wliich is once re- 
ceived is never loet." And yet the teachings of 
the New Testament, as they were understood by 
the early church, gave this shape to the sacrament 
of marjiage, so that as far aa divorce is concerned, 

* Epist. 17 of ttie Tenice ed. of 1766. 

■f CoBsiilt the decree of Gratian, Gaus. ixvii., Quaest. Tii., a 
number of the Canona, Walter's Kirchenreoht, § 313, and ihe long 
nolflofCowlei'iua, Patr. Apostol. 2, 88 (ed. Amstelod., 1724). 
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nothing rasentially new was deduced from the sac- 
ramental theory. 

"While in tlie Westem Church marriage be- 
came rigidly indiasoluWe, and civil law was shaped 
in conformity with ecclesiastical judgments,* in 
the East the case was otherwise. Some of the 
Fathers looked with indulgence on the remarriage 
of the innocent party, and, on the other hand, the 
law of the Greek Church permitted separation 
only when the wife and not when the husband had 
been unfaithful. But the civil law did not con- 
form itselfto the law of the Church and of the New 
Testament, as understood by the Church, but in 
some respects to the laws of Eome under the em- 
perors. For a time even the principle of divorce 
by consent of the parties, which Justinian had 
abandoned, was again introduced. Eemarriage 
was allowed somewhat freely,and to this legislation 
the practice in the church was acoommodated.'f' 

Nor ought it to he supposed that in the West- 
ern Church opinion in regard to the lawfulness of 
remaniage after divorce ran altogether in one di- 
rection. The " leaders of the church," to whom 
Origen refers in a passage we have cited, held 
that an innocent party might remarry when di- 
vorced on account of the adultery- of a wife or 

* " The stricter rule of divorce, on tUe ground of adultery 
alone, was first introduced into Italy [i. e. into state law] by 
CharleiQagne and tlie Emperor Lothaire." Gaos, Erbreoht lii., 180. 

t Walter, u. b., § 315, 
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liualDancl. Lae tan tins seems to bold tlie same 
where he expresses the Christian doctrine thus 
(Inst, vi., § 23), " that he is an adulterer ivho 
marries a woman put away by her husband, and 
he who, except for the crime of adultery, puts 
away liis wife to marry another," So thought 
also the friend of Augnstin, Pollentins, to whom 
we have adverted. Even Augustin had occasional 
doubts whether the innocent party, after putting 
away the adulterous one, might not marry again. 
In his treatise defide et qperibua, iv. 19, after say- 
ing that a man putting away a wife detected in 
adultery and marrying another ought not to be 
placed on a level with one who should do the 
same without the ground of adultery, he adds, 
" and in the expressions of the divine word it is 
BO obscure whether he, who has an uncjuestion- 
able right of putting away an adulterous wife, 
ought to be accounted an adulterer for taking 
another, that, as far as I can see, in this case any 
person may make a pardonable mistake {veniali- 
tey ihi quisque fallatur).* The same thing is 
taught so far as the innocent husband is con- 
cerned, by Ambrosiaster, as he is called, who is 
generally thought to be Hilary the Deacon. 
After citing 1 Cor. vii. 11, ending with, " and let 
not the husband put away the wife," he adds " ex- 
cept for the cause of fornication must here be 

* Cited by Elchter, Kirohenr., g 232. 
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understood. And for tliia reason Paul does not 
subjoin concerning the man what he had said be- 
fore concerning the woman, because for the man 
it is lawful to many another woman after putting 
away a sinning wife ; for the man is not so bound 
by the law as the woman is, since the man is the 
head of the woman." From this reason, to say 
nothing of the conclusion, most of the church 
writers would entirely diss>ent. Thus Lactantius 
(ii. B.) blames the one-sided Roman view of adul- 
tery, according to which " sola m.uUer adidiera 
est, qucB habet aliiim, mwrit/us autem, etiamai flu- 
res habeat a erimme aAidterii solutus est," And 
AuguBtin held to the parity of the sexes in their 
marriage rights and obligations, saving that the 
sinning husband ought to be more heavily pun- 
ished than the sinning woman.* To these who 
held the freer opinion that marriage was in one 
case dissolved, may be added the Council of Ver- 
merie of the year 752, who decided that in case 
a woman could be proved to have plotted her 
husband's death, he might put her away and, if 
he desired, might marry another. Here tlte crime 
must have been regarded as equivalent to adul- 
tery.f But none of these opinions carried any 
weight with them, the stream of doctrine ran 
quite the other way, and at length the council of 
Trent only confirmed and reasserted what had 

* De conjug. adult, i., 8, ii., 3. 

-I- In the decree of Q-ratian, Caus. Z2xL. Quaest. 1, c. 6. 
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then been long admitted without dissent for ages, 
■when it enacted the seventh canon on the sacra- 
ment of marriage, of whiclL we gave the leading 
part in our last chapter,* 

A word or two ought to be added in regard to 
the attitude whicli the church took toward the 
parties wlio had been separated from one another 
on account of crime. The marriage being dis- 
solved only by death, the intention of the church 
was to excite repentance in the gnUty partner, 
and after a probation to permit their reunion. 
The penance was a long one. In the time of 
Pope Stephen V. {Cent. 9) tho husband could 
decide whether he would receive back a gnUty 
wife after she had undergone seven years of pen- 
ance or be separated from her altogether. To he- 
come thus reconciled was tanght to be the duty 
of a Christian, according to the words of Christ, 
" neither do I condemn thee, go and sin no more." 
During their separation the pair were to have no 
intercourse as man and wife with one another; 
and for the violation of this rule a severe penance 
was inflicted on the innocent party. When the 
marriage was terminated by death and the adul- 
terous partner was the survivor, Canon law was 
not so strict as Roman law. The adulteress for 
instance could now marry her paramour unless 
she had plotted against the life of her husband, 

* See Appendis note 3. 
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or had promised marriage to the partner of her 
guilt during the life of her hushand.* 

"We should now close our brief sketch of divorce, 
as it was looked at by the early and the medie- 
val church, were it not necessary to speak for a 
moment of another kind of transactions which 
are eometimee called divorces, but are qnite unlike 
those of which we have been treating. We refer 
to the separation of parties who have been living 
together in mamage which is not really such, and 
who therefore, when thus disjoined by the proper 
authority, may be free to marry again. Such 
cases our Lord did not have in hie mind when he 
gave out his law of divorce. But under every 
civil law there must be such eases. Under the 
canon law of the mediEeval church there were 
many such cases. "When they are brought before 
the court of the country or of the church it de- 
clares the marriage invalid ; it pronounces a 
decree of nullity ; it declares that the parties 
cannot lawfully live together hereaftei-, and pos- 
sibly imposes penalties on them for so doing, 

Tlie canon law, which had marriage and divorce 
under its control, acted in regai'd to such cases as 
the Romans or any municipal law would. Its 

* Comp. Decret. Gratian. Cans, sjsiii., Quaest, 2, c. S, Cans, 
ziii., Quaest. 1, several canons. Of course if tha criminals 
were wiliim certain degrees of relationship, lliere was acotlier 
barrier in the waj of their union, Caus. issiii., Quaest, 7, c. 
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peculiarity was the nEinber and complication of 
tliese cases, and the snares which it laid, so to 
spealc, tor mai'ried persons by its strict rules of 
prohibited degrees. This again !ed to dispensa- 
tions and to a gainful traffic in sacred things. 

The impediments to marriage wliich went be- 
yond putting off its solemnization, and which with- 
out vitiating the contract, did more than to render 
it improper for the priest to unite the parties in 
wedlock, were such as fraud, force, or serious mis- 
take as the procuring causes of the consent, impu- 
bertj, impotence, a previona marriage, the vow at 
ordination or in entering a monastic order, differ- 
ence of religion, and a certain closeness of rela- 
tionship. The most of these we pass over in 
silence. By difference of religion is intended 
maiTiage of a believer with a Jew or an infidel, 
not marriage with a heretic or schismatic bap- 
tized person ; and the case where one of two Jew- 
ish or infidel married partners becomes a believer 
is subjected to other rules founded on 1 Cor, vii. 
12-16. The impediments from nearness of rela- 
tionship, making or capable of making marriage 
void, gi-ew up by degrees into a most intricate 
and cumbrous system from compai'atively small 
beginnings. First the degrees of consanguinity 
within which marriage was unlawful were greatly 
extended. Nest, on the principle that husband 
and wife are, one flesh, the blood relatives of each 
were counted as relatives of both, and from this 
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source might arise impediments to a second mar- 
riage of either of them. And not only this, but 
it became unlawful for certain blood relatives of the 
two parties to intermarry with one auotlier. The 
rites of baptism too and confirmation introduced 
a spiritual relationship, aa in the case of a god- 
mother and a godson or his father, which was an 
obstacle in the same direction. So also adoption 
might present a hindrance of a similar kind. 

In regard to consanguinity the canonical law 
went no ferther at first than the Eoman, which 
prohibited marriage between the immediate de- 
scendants of the same ancestor, as a brother and 
sister, and between one immediate and one 
more remote descendant, as an aunt and a nephew 
or a great-uncle and a grand-niece. In the reign 
of Theodosius the Great (a. d. 385), marriage 
between first cousins was forbidden. The church, 
starting from this point, gradually extended the 
prohibited circle until it included those who were 
within the seventh degree, tliat is, sixth cousins, 
according to a computation which counted the 
immediate descendants of a common ancestor the 
first degree, first cousins the second, and so on. 
This rule was authoritatively settled in the "West 
in the eleventh century by Pope Alexander II. 
(A. D, 1065), although it had prevailed, more or 
less, long before. Being however not a rule of 
strict morality but of church practice, it could be 
dispensed with or suspended. Thus Gregory the 
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Great (a. v. 601) writes to his missionary in 
England, Augustin, permitting persons of the 
fourth and fifth degrees of relationship* to inter- 
marry in that country, intending, as he says, 
that they should be, when more con firmed in the 
faith, hound by a stricter law. In this letter he 
makes the remark that Roman law allowed own 
cousins to marry, bnt says, " experimento didlci- 
mus ex tali conjv^io soholem non posse suocres- 
sere." But the rule of the seventh degree hav- 
ing been found inconvenient and not capable, 
absque gravi dispendio, of being observed, the 
sound sense of the great Pope, Innocent III., led 
him to bring about an alteration of the rule in 
A. D, 1215, at the fourtli Lateran council. The 
new rule is this : prohihitio copulas conJugaUg 
quartum consaiiguinitatis et ajfinitatia gTadum, 
non excedat, which was so modified by Gregory 
IX. who had the decretals compiled, tliat a per- 
son in the fourth and one in the fifth, or third 
and fourth cousins, might be united in lawful 
marriage. t The same decree confined the ban 
of affinity to the fourth remove, which before liad 
the same sweep with consanguinity to the sev- 

* I. e. second and third cousins. See the passage in Gratinn's 
Decree, Caiae. xsxv„ Qiiaest. 5, o. 3. It is Alexander'a edict. 
The genuiuenesaaf Gregory's letter has teen, doubted. Compare 
Riohter, § 163. 

+ A reasoa alleged for this was that qaaiaor svnS hwnorea ia 
corpore, gm conslaat ex quatuor dementis. Decretal. Greg, iv., 14, 
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enth degree. In the Greek Chureli the blood rel- 
atives of the married pair were considered to 
have contracted aiSnity with one another, hut not 
in the Latin, except that the children of a wom- 
an's second maniage were looked on as stand- 
ing toward her first husband's relatives within 
the proliibited circle, but this impediment again 
was taken away by the legislation of Innocent 
III. There was again an impediment fi'om illicit 
intercourse which was brought within the narrow- 
est limits by the Council of Trent, Still another 
from the relation of the godparent was ao far 
remOTed by the same council, that it affected only 
the godparents, the child and its parents, and the 
baptizer. And the same analogy applied to the 
parties at a confirmation. ^Finally betrotlial 
involved a ban against marriage for each party 
with the relatives of the other, but the Council 
of Trent restricted its effects to the first degree.* 
In all cas^, where a pTOhihition of marriage rest- 
ed on other than fixed moral grounds, the pope, or 
others acting with derived authority, could dis- 
pense with tho rules of the church, and this was 
done frequently, with or without reason. The 
Council of Trent makes the general order that dis- 
pensations are to be given beforehand either not 

* Comp. Walter ii. 8. § 303-303, and Gijschea m HeiEog's 
Enoyd. iii., p. 667 et aeq. Tha leading canons may lie fouacl ia 
the Deofetnla iv,, 13 and 14, and in Seasio hit., cap, 2-4 of the 
Council of Trent. 
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at all or rarely, and, if at all, for good cause and 
gi'atuitonsly. There are to be no dispenaations be- 
tween parties standing in the second degree, nisi 
i/nter m.agnos ^rincipes et oh puhUeam ea/usam. 
Another declaration of the council in regard to 
the extent of the dispensing power is worthy of 
notice here. " If any one shall affirm tliat only those 
i of consanguinity and afSnity, which are 
1 Leviticus [xviii. 6, seq.] can prevent 
the contracting of marriage or separate it when 
contracted, or that the church cannot give a dis- 
pensation in regard to some of them, or enact that 
others besides shall not prevent and separate, let 
him be anathema." If the reader will consult the 
passage in Leviticus, he will find that all the cases 
there mentioned are beyond the precedents of dis- 
pensation, and would be regarded as ol)staeles of 
an absolute and moral nature, except that of a 
'brother's wife, in verse 16. Is not this then a sort 
of ex post facto justificalion of the action in regai'd 
to the marriage of Henry Till, with his deceased 
brother's wife ? 

When a marriage had been consummated with 
the proper formalities, and there appeared after- 
ward good reason for believing that it was an un- 
lawful one, the case was brought before an ecclesias- 
tical court. Where the impediments were of apub- 
lie character, a public authority alone could in- 
stitute a process of nullity, but where the impedi- 
ments affected especially the private interests of 
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one of til© parties, the injured party could bring a 
complaint. If a decree of nullity was given by tlie 
judge, it had no effect on the condition of the 
children, nor yet on that of the parties np to 
the time of the sentence, if they had acted 
with good faith; and in any case the form 
of the marriage protected the children. The 
parties after the decree were permitted to con- 
tract marriage with other persons, bnt the va- 
lidity of the first marriage was always an open 
question, and new evidence might at any time 
reverse the decree. In this ease the second 
marriage would be a nullity and the first would re- 
cover its obligatory force, so that now two separa- 
tions, it miglit be, would be demanded by canoni- 
cal law. The separations by sentence of nullity 
were formerly called divorces as well as the separa- 
tions a mensa et toro on account of adultery, but 
a modern distinction of some Catholic writers be- 
tween annullaHo and separaiio removes all am- 
biguity* 

We may sum np what has been said of the sepa- 
ration of married partners during the early and 
mediaeval periods of the Christian Church in the 
following simple statements i 

1. The prevailing and at length the unanimous 
opinion in the clmreh was that no crime of either 
of the consorts, being baptized persons or Chris- 

* Oomo. eapeoiallj Goschen in Herz<^, u. s., 691-100. 
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tians, justified the other in marrying again duiing 
the life of the offending party. 

2. "When an iniidel deserted hia or her Chris- 
tian consort, the latter was allowed to proceed to a 
Becoad mai'riage. 

3, The dovolopnient of the theory of the sacra- 
ment, as far as divorce waa concerned, accepted 
conclusions already drawn from Scriptiiro. 

4, As no crime entirely released the married 
pair from their relation to one another, and aa for- 
giveness and reconciliation, being Ohiistian duties, 
conld now be exercised, consorts separated on ac- 
count of adultery could come together again. For 
a time rigid penance kept the offender from the 
innocent party, and penance also was inflicted on 
the icmoeent party who strove to renew intercourse 
before the Church was satisfied. 

5. In many eases where marriage was prohibit- 
ed by canonical law, a sentence of nullity left 
them free to unite themselves to other persons.* 

* Comp. Walter ii. s. g§ 303-308, and GSaohen in Herzog'a 
EncycL, iii., p. fiCl ec seq. Tlie leading cauona may be found in 
the Cflcretals, iv,, 13 and 14, and in Seasio ssiv., cap. 2-4 of the 
Coauoil of Trent. 
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CIIAPTEE IT. 

DITOECE AND DIVORCE LAW IN EUROPE SINCE THE 
EEFOEMATION". 

The Catholic doctrine of marriage and divorce 
was settled long before the Reformation, and was 
only realBnned by the Council of Trent. The 
nations which retained their allegiance to the old 
church did not, so far as we are infonned, make 
innovations in the law of divorce, but continue 
until now tinder the system handed down from 
the middle ages. Far different has been the his- 
tory of legislation in most Protestant countries, 
and in that Catholic land which broke away at 
once from the old religion and from all faith in 
the Scriptures. The leaders in the changes of 
matrimonial law were the Protestant retbrmere 
themselves, and that, almost from the beginning 
of the movement. It will be our endeavor in thM 
chapter to exhibit briefly the prevailing opinion at 
the Eefoi-mation in regard to divorce, and then to 
give a sketch of the law as it has shaped itself in 
some of tJie principal countries of Europe, espe- 
cially in Prussia, Prance, and England. 

The reformers, when they discarded the sacra- 
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mental view of maiTiage, and the celibacy of tlie 
clergj, had to make out a new doctrine of mar- 
riage and of divorce. That doctrine was hoiieatlj 
derived from the words of Christ and of Paul, 
They saw, as they thought, in the rule of eeli- 
haey the source of bonndleea profligacy, a clergy 
all over Christendom living in secret sin and hy- 
pocrisy, or under the burdeu of a broken heart. 
They observed how the strict rules of the church 
were neglected in the ease of the great by pliant 
priests, and how conenbiuage was almost toler- 
ated. To this the doctxine that no crime dis- 
solved maiTiage, that adultery only separated the 
marriage pair without giving relief to tlie inno- 
cent party, almost forced the church. Adultery, 
too, as a pai't of the same system, seems not to 
have been visited with severe church censures in 
the later centuries ; we are led to judge that it 
was very common in the highest and the lowest 
classes ; and to have an unfaithful wife was a mat- 
ter to call rather for ridicule than for condemna- 
tion. The old Catholic theory of marriage, in 
short, was practically a failure in all its parts, in 
its ascetic frown on marriage, in its demand from 
the clergy of an abstinence not required from the 
Christian laity, in teaching that nothing but death 
could release a married pair from their obligations, 
"When it sought for impracticable virtue, and for- 
bade to some what God had allowed to all, it 
opened a fountain of vice with the smallest in- 
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citement to virtne. Besides this, it received, they 
thought, as far aa divorce went, no countenance 
from the Scriptures. Chrkt had made a special 
exception allowing the innocent party to put 
away his ^vit'e on account of her crime and to 
marry another, while Paul, accoi'ding to the inter- 
pretation of Chrysostom and his school, released, 
as they claimed, the deserted believer from all 
ties to his or her unbelieving partner. Thus they 
needed to have no fear of changing the law of 
divorce. Marriage, second marriage, marriage of 
priests had become honorable ; marriage was no 
more a sacrament ; why should its dissolution in 
cases provided for by the Scriptures be doubted ? 
If to all this we add the minor considerations that 
Roman law, which allowed great freedom of 
divorce, must have grown in its authority as can- 
on law became disregarded, and that the northern 
nations, where Protestantism spread, are probably 
less capable than the southern of being retained 
by such rules as the church had enacted, we shall 
have mentioned the leading influences which 
affected Protestant legislation on the subject of 
marriage and divorce. 

The opinions of the reformers it is sometimes a 
little difficult to ascertain, as they seem to con- 
tradict themselves in different passages of their 
works. Thus Luther in hia sermon on marriage, 
delivered at Wittenberg in 1525, uses the follow- 
ing language: "that [Matth, xis. 9j is a blunt, 
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clear, plain text, wliicli says that no one, either on 
account of leprosy or stinting breath or other 
defect, shall forsake his wife, or the wife her hos- 
band, except on aecount of whoredom and adul- 
tery. I'or only these causes separate man and 
wife. Tet it must be satisfactorily proved before 
separation, as reason demands, that adultery and 
whoredom have occuired." But in other places 
Luther's opinion is most openly expressed that 
malicious -desertion may be followed by a divorce 
a vinculo. In an opinion of the year 1525, given 
to the council and clergy of Domitsch, he writ^ 
thus : " since a certain preacher's wife has dealt 
so dishonorably with him, I cannot make hia 
rights longer or shorter than God has done, who 
through St Paul, 1 Cor. vii. 15, in such eases pro- 
nounces the following decision: 'if the unbeliev- 
ing depart, let him depart ; the brother or sister 
is not bound in such cases.' So say I, too. "Who- 
ever will not stay, let liim be off. The other party 
ia not bound to stay unmarried, as I in a little 
book on that chapter have written more at large, 
to which I refer you. If, then, he cannot remain 
without a wife, let him wed another in God's 
name, because this woman will not be his wife." 
An opinion of 1535, signed by Lutlier, Cruciger, 
Major, and Melanethon, allows a woman of Nord- 
hausen, whose husband had absconded several 
years before, to marry again, according to "the 
decision of Paul, and according to the former 
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practice in Christendom, as a similar ease cited by 
Eusebius from Justin, and the example of Pabiola 
show." The instances here adduced, by tlie way, 
are not in point, for they relate to adultery, and, 
moreover, Fabiola deeply regretted her step and 
is praised by Jerome for bo doing.* Again, in 
Ilia sermon " von ehelichen Leben^' belonging to 
the year 1522, Luther mentions three causes jus- 
tityiug the dissolution of marriage, of which the 
first, existing already before marriage, is a reason 
for a sentence of nullity, and therefore has noth- 
ing to do with divorce proper ; the second is adnl- 
tery ; the third is, " when one of the parties with- 
draws from the other, so that he or she will not 
perform marital duty, or lead a common life with 
the other," Thus, says he, " we may find an ob- 
stinate woman who stilfens her neck, and if her 
husband should fall ten times into unch^tity, 
cares nothing about it. Here it is time for a man 
to say, ' if you won't, another can be found that 
will. If the wife will not, let the maid come.' 
Yet so that the husband give her two or three 
warnings beforehand, and let the matter come be- 
fore other people, bo that her obstinacy may be 
known and rebuked before the congregation. If 
she still will not, let her get herself gone, and 

* The other instance is from Justin, Apdi. ii. § 2, ■where a 
Christian wooiaii divorced herself from a hvisbancl "who tried 
■ways of pleasure against the laws of nature and against right.!' 
Nor is any thing said of her marrjiag again. 
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procure an Esther for yourself and let Vasliti be 
off, as ALasuems did," — a queer example without 
doubt to give to Christiana, It is evident that 
here the refusal of connubial duty is thought of, 
although malicious desertion may be involved.* 

The leaders of opinion in the Lutheran Church 
followed the first reformers in their doctrine of di- 
vorce. "We cite but one, — Chemnitz — who in his 
examination of the Council of Trent, sums up a 
discussion on the sixth canon of matrimony in the 
following language : " We have, then, two cases in 
Scripture where the bond of matrimony ia dis- 
solved — not as by men, but by God himself. 1. 
On account of adultery a man lawfully, rightfully, 
and without sin, can repudiate his wife. 2, If an 
unbeliever will not cohabit with a believer but de- 
serts, dismisses, and repudiates her, without charge 
of adultery, and only on account of her faith, the 
unbeliever sins indeed against God and against 
the law of marriage, but the innocent, deserted 
party ia not under bondage, but is free from tlie 
law of her husband, so as not to commit adultery if 
lawfully wedded to another man. And these two 
eases Chrysostom also has noticed on 1 Cor. vii, 
' Both unbelief,' says he, ' gives cause [for divorce] 
and so does foraication.'"f 

* These passages are all found in Waloh's ed. of Luther's 
works, vol. s. See pages 197, 886, 834, 121-127. 

f Exaimti Coiic Trid., ii. 430, of tlia Ero.ukfort ed., 1615. We 
do not And the paaaage here oited in Cliryanstom's Homilj on tliia 
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Kor did the doctors in tlie reformed churches 
differ in their opinions or in their interpretation of 
Scripture from the Lutherans. Zwingli, in fact, 
with his characteristic audacity eeems to Lave 
gone much farther than any one else. In the 
Ziiricli marriage ordinances of 1525, adultery, ma- 
licious desertion, and plotting against the life of a 
consort are not regarded as the only causes, but 
rather as the standard causes of divorce, and 
to the judge it is left to decide what others shall be 
put by their side. And not only this, but cruelty, 
madness, leprtey, are mentioned as causes which 
the judge can take into account.* 

It seems to have excited some discussion in that 
age whether elephantiasis or leprosy — a disease 
then not eo rare as now in Europe— could be a 
cause of separation from the bond of matrimony. 
Luther, in a passage already quoted, Calvin, iu 
one of his epistles, and elsewhere, and Beza, inhis 
treatise on divorce, all decide in the negative-f 

The views of Calvin are somewhat obscurely 
expressed in his annotation on Matt, xix. 9, oc- 
curring iu his commentary on the harmony. After 
speaking of the eause of divorce there contained in 
Christ's words, he condemns the opinion of ttoso 
who hold elephantiasis to be another cause, " as 

• Goinp. Biimog's Enyd., article She, vol. ir., written by G6- 
sehsn, profeaaor of law at Halle. 

t Calvin, S^hl, pp. 336, 22S, of the Amstertlam cd, of his 
wocks, last volume. 
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being wiser tlian tLe heavenly master," and then 
speaks of the passage in 1 Corinthians in words 
like these : " When Paul mentions another cause, 
— namely that the believing brother or sister is 
not under bondage, where it happens that a con- 
sort is cast off by an unbeliever from a hatred of 
religion — he does not diifer from the mind of 
Christ. For he does not discourse thei-e on a jus- 
tifiable cause of divorce, but only whether the 
woman remains bound to her husband when she 
has heen impiously cast ofl from a hatred of God, 
and cannot return into favor but by denying God. 
Whence it is not strange that he prefers sepai'atioa 
from a mortal man (dissidium cum homine morta- 
H) to alienation from God." Here it might be said 
with reason that a case of desertion of a wife by an 
unsteady, dissipated husband, who had no ol)jec- 
tions to lier religion, would not be covered by 
Paul's words, as Calvin interprets them. There can 
be, however, we conceive, no doubt that he would 
stretch his rule to include such cases. For the 
"ordonnances eccUsiastiqu^ "of Geneva, enacted 
in general assembly, Kov, 20, 1541, some two 
months after his return from banishment, must 
have had his concurrence, and divoroe a vinculo is 
there expressly allowed in cases of malicious de- 
sertion.* " If a man," it is there said, "being 

* He retutned fiom Strasburg, Sept. 13th, 1541, and the or- 
dinancoa were passed Nov. 20th foUowing, and went into effect 
Jan, 2d, 1542. 
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debanched, abandon his wife without tlie said 
wife's having given occasion or being culpable 
therefor, and tliia ha3 been duly known by the 
testimony of neighbors and friends, and the woman 
has brought a complaint in demand of a remedy, 
let her be admonished to make diligent search in 
order to ascertain what has become of him, and 
let his nearest relations or friends be called to get 
news of him. Meanwhile, let the woman wait un- 
til the end of a year, if she cannot iind out wiiere 
he is, and let her commit herself to God. At the 
year's end slie may come before the consistory, 
and if it appears that she needs to marry, let the 
consistory, after giving her exhortations, send her 
to the council to be sworn that she does not know 
where her husband has betaken himself, and let 
the same oath be taken by his nearest relatives 
and friends. After tliia, let such proclamations be 
made, as have been spoken of, in order to give 
liberty to the woman to maiTy again. If tlie ab- 
sent man return afterward, let him be punished, 
as shall be judged reasonable."* 

With Calvin, his disciple Beza agrees in his opin- 
ions concerning divorce. In his note, indeed, on 
1 Cor. vii 15, he says, " non hie conceditar divor- 
* For this eitraot and for all other referenees to early Protest- 
ant clmrohordiEaiicasoadiToroe, we are indebted to a programme 
of Prof. Gosclieii of Halle, " doetrina de mattimoiiio ei ordina- 
tioflibus eeciesiEe evangeliofe Bieculi doiiimi seiti adiimbrata." 
Halle, 1347. In hia article, " EIk " in Esnog's Encycl, tlie same 
learned lawyer giTes again some of the same matter. 
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tium, sed deeertte tantum consulitar," wbicli might 
leave us in doiiht liow be explained Paul's words. 
But in bis treatise, de divortiis, be examines tbe 
ease spoken of by tbe Apostle, and having asked 
the question, Whether it is right for the deserted 
person, while tbe deserter is alive, to contract a new 
marriage, answers moat expressly that she is en- 
tirely free to marry if she will. And in a letter to 
the churches of Nenfchatel, in reply to the ques- 
tion whetber leprosy is a valid ground of divorce, 
■while he denies that it is, he reaffirms the doytrine 
taught in bis treatise.* 

The Protestant commentators of tbe sixteenth 
and seventeenth centuries, or tbe large majority of 
them, draw the liberty of remarriage after desertion 
irom the word of Paul. Thus Paraeus : " she is 
free not only a toro et memia but also from tbe 
marriage tie to tbe deserter." Aretius of Eerne 
on Mattb. xis. : " This one cause of lawful sepa- 
ration [viz. adultery] Christ lays down ; but ttie 
Apostle on 1 Cor. vii. 15, allows another cause, 
arising from unequal marriage. Other causes, 
besides, we have pointed out in treating of tbe 
subject of divorce, to which we refer the reader."f 
So in century seventeenth, Grotiiis : " She is not 
bound to remain unmarried and to wait for or to 
seek ibr reconciliation. Christ's law is of force 

* Beza de rqiaiMis el divoiiiia, Op. ii. 94, 95, Genev., 1582, and 
Epist. 2., in vol iii., 215. 
f He means apparently his tTia)loiri<eprdbkmaia,OT lacicomnvmes. 
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when tlie parties are iiis disciples." Calixtus : 
" She is not bound to cohabit or to remain unmar- 
ried." Milton's views are well known. The 
Puritans seem to have followed this interpretation. 
But the interpreters within the English church 
were not all of this mind. Whitby, as nearly as 
we can understand him, is on the other side, and 
Hammond, who has no commentary on Paul's 
verse, in his paraphrase of it condemns marrying 
again in the case specified. Later still, we find 
several annotators of the eitfhteenth century dis- 
agreeing with the current Protestant interpreta- 
tion.* 

It ia not strange that the ecclesiastical ordinan- 
ces, which are platforms of discipline, and in some 
Protestant territories took the place of the old ca- 
nonical law, by sanction of the civil power, should 
express the reigning opinion. A few of them, it 
is true, permit divorce proper for a single crime 
only : thus the " renovation" of the church in Nord- 
lingen spealis thus : " In the matter of divorce we 
follow our Lord Jeaus Christ, Matth. xix, not per- 
mitting true divorce, as far as it depends on us, ex- 
cept for the cause of fornication, nor without the 
production of ■witnesses and before a magistrate, 
that we may not, by furnishing occasion for fraud, 
add the force of malice to evils already existing. 
But in other things we follow the Apostle Paul, 1 

* See Wolflua, Cune pMolcg. on the passage in Corinthians, 
Tvliere the^ are apoken of at large. 
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Oor, vii., and allow persona who seek a divorce to 
be separated by authority of the magistrate, but on 
condition tliat they remain nnmarried, according 
to the precept of Christ, Matth, xix." So the 
*' church-order of the T^etherlanders at London" 
(1550) : " from all these words of the lord one may 
easily perceive that the marriage bond is exceed- 
ingly strong, and that it can be broken only by 
death and whoredom." So the "sacred liturgy of 
the church of the foreigners at Frankfort " (15oi)* 
says that " they whom God Las joined together, 
can never be separated but on account of fornica- 
tion, or for a time by mutual consent, that they 
may give themselves to fasting and prayer." 

But the great majority of the ordinances add 
malicious desertion to adnltea-y ^ a second ground 
of divorce. So those of Liibeck (1531), of Goslar 
(same year), of Lippe (1538), of Geneva, already 
mentioned (1541), Oalenburg-Gottingen (1542), 
Erunswiek-Lunebei^ (1543), Brandenburg (1573), 
Mecklenburg (1570), Erunswick-Grubenhagen 
(1581), and Lower Saxony (1685), The Jast but one 
of these uses the following words : " By no means 
shall any divorce be allowed or procured except in 
two cases which Christ and Paul have allowed in 
the gospel. Ae namely and in the iirst place, 
when one of the parties has been satisfactorily 
proved guilty and jurally convicted of adultery, 

* That ia, as we suppose, tlie church of the English, which had 
its cUfficulties in that year. 
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and the innocent party will not or cannot at all 
become reconciled to him, in such case at length 
the sentence of divorce shall he pronounced accord- 
ing to Christ's words, Matth, xix. ... In the 
second place, in cases of malicious desertion, run- 
ning away and abandonment, of which St. Paul 
speaks, 1 Cor. vii." And the last-mentioned oi-di- 
nance says that " whatever besides these two causes 
[adultery and desertion] has been brought in by 
some emperoi-s, as Theodosius, Valentiuian, Leo, 
Justinian, to justify divorce, cannot be sufficient 
for that purpose."* 

One or two only of the ordinances of this period 
extend the permission beyond the two causes of di- 
vorce so often spoken of. Those of Zurich we have 
already mentioned. A Prussian consistorial ordi- 
nance, in cases of cruelty after fruitless attempts 
to reform the man by discipline, allowed a separa- 
tion from bod and board not exceeding tliree 
years, after which the parties might be united 
^ain, on the offender's giving sufficient security 
that he would not repeat his niiedeeda. If after 
this, there should be an attempt by either party on 
the other's life, by poison or otherwise, they might 
thereupon be divorced, and the guilty party be re- 
mitted from the matrimonial to the secular court. 

The q^uestiou was discutsed among the reform- 
ers whether the adulterous party ought to be 

e from Prof. Gosulicn's programme. 
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euffeved to marry again during the Hfu-time of tlie 
other eonsoi-t. Luther ineiBts with great energy 
that death onght to be the penalty for adultery, 
hitt since the civil rulers are slack and indulgent 
in this respect, he would permit the criminal, if 
.he must live, fco go away to some remote place 
and tliere marry again. So Calvin, in several 
places, declares that death ought to be inflicted 
tor this crime, as it was by tlie Mosaic code, but 
if the law of the territory stop short of this i-ight- 
eous penalty, the smallrat evil is to grant liberty 
of remarriage in such eases.* 

The church laws of the seveiiteeuth and eigh- 
teenth centuries in Germany very generally con- 
cede divorce only in the two cases already named, 

* lutier'B words sre (Walch, x. 124), " hat if the oivil author- 
ities are Blnck and negligent, and do not kill the adulterer, he may 
fiee to a distsnt land and there marry, if ho cannot be ooctiDeiit. 
But it were better he were dead aad gone, to prevent evil exam- 
ples (aber ea ware besser todl todt mit ihm, etc.)." 

So Oalvln in a letter (Epist., p. 225, Amsterd. ed, of his works, 
last vol.) says that " heoauae tfis punishment of adultery has not 
been as severe as it ought to be, so that they do not lose hfe who 
violate the faith of wedlock, it would be hard that [a man or wom- 
an whohfldthus sinned] should be prohibited from marrying dci- 
ring life-time. Thus it is neoeasary that one indulgence draw with 
it another. Yet it seems wisest not to let the guilty womaji do 
as she will in regard to marrying at once. Such permission 
should be delayed, whether by presoribing a certain lime or by 
waiting until the innocent party has contracted a new marriage." 

regard to the deserts of the adulterous wife or husband, and 
the " perverse indulgesco of magistrates." 
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but the "Wirtembei^ ordinance goes farther than 
this; it adds as grounds of divorce impotence 
BUpervenient on mai'riage through the fault of 
one of the parties, and obstinate refusal of matri- 
monial duty. 

Meanwhile, a new turn was given to opinions 
concerning divorce toward the end of the seven- 
teenth century. Thomasius (ob. 1728), a profes- 
sor of law at Halle," an audacious but superficial 
thinker, gave the direction by leaving out of eight 
the religious and moral side of marriage, and look- 
ing at it only as a civilian,* 

He had vast influence on his age and many fol- 
lowed in his steps. Thus Kayser, afterward a 
professor at Gieasen, in a disputation of the year 
1716, regards as good grounds for divorce, incom- 
patibility of temper, contagious disease, cruel treat- 
ment, irreconcilable animosity^ and other grounds 
rarely or never held to be sufficient before. Mar- 
riage is now coming to be regarded as a contract 
for attaining merely outward ends, as an institu- 
tion to be shaped and modified by the state, ac- 
cording to its views of expediency and its opinions 
as to the best means for securing civil happiness ; it 
is putting off its rehgious and moral character. 

These new views, which tallied so well with the 
shallow spirit of the eighteenth century, found 

* For Thomasius, Eoe Tholuclt's Article on him in Hernog'a 
Etxyclap., toL ivL, mid his "PrelimiQarj History of Eationaliam," 
a, 2, 61-76. 
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their ex2>ression first in the legislation of Prussia.* 
In 1749, 1751, part of a project of general code 
for the Prussian states was published by Coeceii, 
the chancellor under Frederic the Great, and the 
divorce regulations which formed a portion of this 
project, although this, aa a whole, never acquired a 
legal existence, passed by degrees into the law of 
a large nnmber of the provinces composing the 
Prussian kingdom. In this project the innovations 
are chiefly the following: first, that consent of 
the parties can dissolve marriage, although a tenn 
of a year's separation from bed and board is re- 
quired to give opportunity for reconciliation. 
Should they at the year's end still persist in their 
decision, divorce may now be granted. Secondly, 
divorce is allowed on account of " deadly hos- 
tility " between the parties, and is made to depend 
on a variety of indications, as when blows are 
given by one of the parties, or he has au infamoua 
disease, or he plots against the life of the other, or 
is condemned to an infamous punishment. To 
this, it is added, that complaints may be made for 
smaller faults, as the ci'uelty (sEevitia) of the hus- 
band, the extravagance or drunkenness of tlie 
wife. Here, too, a probation of not more than a 
year's separation must precede a sentence of full 

* For the legislation anterior to the introciuotioa of tlie PnisKiac 
Code or "AUgemeines LamkechV we relyon an Essay by Satigny, 
entitled " Eeform of the Laws eonceniing DiToroe," in his Misoeli 
WorliB (TermiBeht. SchriCl.), v. 222-414. 
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divorce. One of the provinces, a little after, did 
awaj with this probation iu the case of " deadly 
enmity," and autlioiized divorces on this gronnd 
to be granted at once. 

Then came a reaction. The king — still Frederic 
the Great— while on a journey in Pomerania, in 
1782, had his attention drawn to the frequency of 
divorces, especially in the lower classes. He thei'e- 
fore issued an edict complaining of tlie frivolity 
with which divorces were sought, the readings to 
contract inconsiderate marriages, the evils to fami- 
lies, etc. ; and the chancellor was required to 
amend the legislation. In the edict published in 
consequence of this movement, divorce by consent of 
parties was restricted to cases where the marriage 
had been without children for several years, and 
the judge was to be satisfied that the divorce was 
sought by both parties freely, and after mature 
consideration. Divorce for fault of one of the 
parties is granted on account of those same crimes 
and diiferences between the parties, which the 
law of 17i9 regarded as justifying reasons. Soon 
after this a project of a general code was made, 
out of which the code of 1791 grew. Here divorce 
by mutual consent is admitted only when the 
parties have been four years without children, or 
when for other reasons there is no prtepect of any. 
Divorce for deadly hatred is still admitted, hut 
the law adds that no marriage shall be dissolved 
on account of invincible disinclination avowed by 
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one of the paiiies. The proofs of hatred as they 
appear in former laws are now made distinct 
grounds of divorce from the hatred iteelf 

"We next come to the code or " Landrecht " 
which is still in force for the kingdom of Frossia.* 
Here the grounds for divorce involviiig wrong of 
one of the parties are, first, adultery, sodomy, and 
other unnatural vices, and suspicious intercourae, 
especially after prohihition hy a judge, attended 
with a violent suspicion of adultery (668-676). 
Next comes malicious desertion, of which quite 
a number of eases are given. For example, if a 
■woman leave her husband %vithout cause, the judge 
may require her return. If she refuses, her hus- 
band may sue for divorce. A husband is not 
bound to talie back a wife who has left him iintil 
she proves the correctness of her life while away. 
If a person is away on urgent and lawful business, 
his act is not desertion exactly, but his consort 
must wait ten years, and then sue for a judicial 
declaration of his death (6T6-693.) Persistent 
refusal of mamage-intercourse is regarded aa 
equivalent to malicious desertion (69i-695). 
Plots or practices, endangering the life or health 
of the other party, together with gross injury to 
the honor or pei'aonal freedom of the same, are 
sufficient grounds for divorce. But persons of 
lower condition shall not have divorce a 



* Preusa. Lfiaiireohl, IL, part I., diiefly §§ G88-834, We quote 
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them on account of threats or ahuse with the 
tongue, nor for injurious acts and outrages, unless 
these are causeless and malieiously repeated. In- 
coropatibilitj' of temper (unvertraglichheit)\aiid 
quarrelsomeness are good grounds only when the 
Innocent party's life and health are endangered 
(699-703). Grt^s ^mes, for which a disgraceful 
punishment is suffered, furniSh ground for divorce. 
So, also, when one party falsely accuses the other 
of such crimes, or intentionally puts the other in 
danger of losing life, honor, office, or business, or 
enters into a disgraceful employment (704^707). 
Dmnkenness, extravagance, or a loose manner of 
life (unordentliehe wirthschaft) may be followed 
by divorce, if not corrected by steps which the 
judge takes on » application from the innocent 
party (708^710). So also failure to support a 
wife, caused by crime, dissipation, or loose living, 
entitles her to divorce, when after arrangements 
made by the judge for her divorce the husband 
persists in his conduct (711-713). In all cases 
the judge must take pains to restore a good under- 
standing between the alienated parties (714). 

The causes for divorce which may be referred to 
accident or visitation of providence are these : in- 
curable impotence supervenient after marriage, to- 
gether with other incurable bodily defects exciting 
disgust or preventing the fulfillment of the ends 
of the marriage state (696-698), and insanity 
lasting over a year without prosnect of cure (698). 
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The causes depending on the will of both or of 
one of the parties are these : " Marriages without 
children can be dissolved by mutual consent, if 
neither frivolity nor haste nor secret force on 
either side can be discovered. But more disincli- 
nation of one party toward the other, not sus- 
tained by positive acts, is ordinarily no cause of 
divorce, and yet in 'special cases it may become 
such, where the alienation is deep, violent, and 
in-econcilable." But in such eases the party urg- 
ing this plea against the other's will muat be de- 
clared to be in fault, and is liable to the penal- 
ties, or disadvantages in regard to property, 
spoken of in a subsequent portion of the law (716 
-718.) Where the reasons alleged for divorce are 
of less weight, and hope of reconciliation exists, 
the judge can delay making known liis sentence 
tor a year, pending which time the parties may 
live separated, and the judge must decree in 
regard to questions of property and children. At 
the end of the term a new attempt at reconcili- 
ation must be made, and if this is ineffectual, sen- 
tence can then be given (7ii-3-731). 

No divorce shall be granted where one party 
has brought the other to the commission of the 
misdeeds on which the complaint is based. So 
condonation is an estoppal to suits arising out of 
the crime forgiven. Cohabitation for a year after 
knowledge of the crime implies condonation, 

jS"o separation from bed and board is allowed if 
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one of tlie parties is a Protestant. If botli are 
CatlioHcs, Buch separation has all tlie civil effects 
of divorce. And it is left, to t!ie consciences of the 
parties concerned to decide what nse they will 
make of their separation in the matter of contract- 
ing new marriages (733-735), 

The consequences of divorce form an important 
branch of the Pmssian law. Divorced persons 
may in general marry again whom they will. Biit 
a person divorced for adultery may not marry the 
partner of the crime. !N"or may they who have 
been divorced on account of suspicious intercourse 
marry those who have been connected with them 
in their suspicious acts, and have produced a va- 
riance between the consorts (25-37). Divorced 
persons, like others, contracting a new marriage, 
must prove the dissolution of the old one to the 
clergyman who publishes and solemnizes the nup- 
tials (17), and if there are minor children of a 
fonner marriage, must exhibit a legal composition 
with them in regard to property, or at least a 
permit of a court of wards, before the new union 
can be celebrated (18). As for the rest, no delay 
is imposed on the divorced man's remarrying, but 
the woman must wait according to circumstances, 
from three to nine months (19-33). 

In the bearing of divorce upon the property of 
the parties, the Prussian law seems to have fol- 
lowed to some extent the provisions of the Roman 
code. At the time of the process it must be deter- 
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mined by the judge which party is to blame for 
the divorce, or which is more so, if both are in 
fault. Wrongs directly violating marriage duty 
are more blameworthy than such as do this indi- 
rectly. Intention also, and lightness of mind must 
be taken into account in reckoning the fault. 
This being ascertained, the case may be that neither 
party is declaved guilty, or that one is or is prin- 
cipally so, and provisions are necessary, according 
as the property was held separately or in common. 
In the flrat case, where neither party is pronounced 
guilty, and the goods were not held in common, 
they follow the rules prescribed for separation by 
death. If there was a community of goods, each 
takes the part contributed by him or her to the com- 
mon stock before mamage, or added since. But in 
the case of persons from whom a divorce is ob- 
tained on account of certain visitations of Provi- 
dence, the other party — the sane party for instance 
— must snpport the unfortunate one according to 
their condition in hfe, if the latter has not the 
means of snpport in his own hands. In the other 
case, where one of the parties is pronounced guilty, 
the rules in regard to the division of property nan 
into details too long to be described. The general 
principle is that the guilty party, whether husband 
or wife, shall suffer in property, aa a sort of com- 
pensation to the other for crime or indiscretion. 
Thus, if no community of goods had existed, the 
party whose conduct caused the divorce is consid- 
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ered civilly dead, and all the advantages conceded 
by tlie law to a surviving consort are granted 
to the innocent partner. If cominunitj of goods 
liad existed, the innocent party can choose whether 
to take half of them, or to demand a division. If 
they are divided, the portion of the guilty party is 
liable for the same satisfaction or compensation, 
as if there had been no comraanity of goods. 
This satisfaction, if divorce grew out of the grosser 
offenses named in the law, and there had been no 
bargain, amounts to one-quarter of the property 
of the guilty party, and if the offenses were less 
gr(«8, to one-sixth. Instead of this satisfaction, 
the innocent wife can demand alimony on a 
scale suitable to her condition in life. And if the 
innocent husband, through age, sickness, or misfor- 
tune, is not in a condition to earn his living, he 
can, instead of a satisfaction, clioose alimony to be 
paid out of his wife's property. But if the guilty 
party can give neither compensation, nor satisfac- 
tion, nor support, he or she must for the offenses 
occasioning the divorce be imprisoned, or be put 
to penal labor, for a time varying from fourteen 
days to three months (745-823), 

Marriage in Prussia, as m most other Christian 
countries, requires certain religious formalities in 
oi-der to be valid. If a Catholic curate hesitates to 
publish and solemnize a marriage allowed by the 
laws, because the dispensation of his superior has 
not been asked for oi- has been roliised, ho must 
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allow another clergyman to perfonn these servicea 
in his place. ForProteetantininistere there is, we 
helieve, no such indulgence. And hence, those 
wlio regard the Prussian law of divorce as heathen- 
ish and unchristian, who scruple to unite a woman 
divorced without adultery to another husband and 
to eay that God has joined them together, must 
occasionally be brought into extreme pei"plesity. 
The only "way of preventing such outrageous 
tyranny is to put them on a level with Catholic 
priests, or to introduce the French civil marriage. 
It is natural that the complaints against the 
Prussian law should be great. Not only has it 
dissatisfied numbers of the clergy, but some also 
of the most eminent jurists have desired to see 
it modified, Savigny (u. s. 353-414) gives us 
two such documents, containing projects of new 
divorce laws framed by two commissions, the one 
in 1842, the other iu 1844. He must have been 
in the counsels which originated one or both of 
these. We have no room to describe their pro- 
visions, except to say that they both exceedingly 
abridge the causes of divorce. Both pronounce 
against mutual consent, violent contrariety of 
temper, deficient proof of innocent life on the part 
of a woman separated before divorce from her 
husband, disease and defect caused after marriage 
by visitation of Providence, and suspected inter- 
course contrai'y to the order of a court. Besides 
these, the first commission of 1842 ehminates mad- 
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ness, refusal of connubial duty, injuries to the 
honor or freedom of one of the parties by the 
other, — nnlesa they run into prolonged and gross 
outrages, — quarrelsomeneaB, danger to life, honor, 
office, or business by unpermitted actions, unless 
these furnish reason for divorce of another tind ; 
together ■with drunkenness and other loose living, 
and failure to furnish support, excepting the case 
when through crime, drunkenness, or dissoluteness 
a man has taken away from himself tlie power to 
maintain his wife, in which case divorce may be 
allowed. It is a decisive condemnation of the law 
that jurists of the highest eminence were found 
realty to make such sweeping changes in the code. 
But the attempts to change the law were ineffect- 
ual, nor have others since made, unless we are 
deceived, been more successful. 

The provisions of the Austrian code applicable 
to non-Catholies and the chorch-ordinanee of 
Baden approach near^t in point of laxity to the 
Prussian law. All the other States of Germany 
confine divorce to eases of guilt, although they 
generally go, in their enumeration of the kinds of 
wrong-doing which furnish ground for divorce, 
beyond the legislation of the age of the reformers. 

From Prussia we turn to France, where the ex- 
periments in divorce legislation coincide nearly 
with tiie phases of political revolution. The old 
system, conformable to the ecclesiastical law of di- 
vorce, was overthrown by a new divorce law passed 
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Sept. 30, L792, at the opening of the National Con- 
veiition. In this new law tljree causes of divorce 
are allowed, mutual consent, allegation of incom- 
patibility of temper brought by one of the consorts, 
and certain specific or determinate motives derived 
from the condition or conduct of either of the mar- 
ried parties. These last are derangement of reason, 
condemnation by a tribunal to a painful or infa- 
mous penalty, crimes, cruelties, or grave iajaries 
of either party toward the other, notorious licen- 
tiousness of morals, desertion for at least two 
years, absence for at least five without sending 
news, and finally emigration from France in cer- 
tain cases, wliicli was naturally a transitory 
measure. Separation of body, or divorce a mensa 
el toro, wag to be hereafter abolished, and separa- 
tions already decreed by process at law could be 
turned into divorces. The divorced parties could 
marry one another de novo, and could marry other 
persons after a year, in cases of divorce for incom- 
patibility or with mutual consent. When tlie di- 
vorce was granted for a determinate cause, the wife 
must wait a year before maiTying, except in the 
case of the husband's absence for five years, when 
she is allowed to marry immediately after obtain- 
ing her divorce. 

So far the new law went back to the loose Ko- 
man practice, but the mode of procuring divorce 
was somewhat original. In case the steps for this 
purpose began in mutual consent, a family coun- 
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cil of at least six relations or friends waa to 1 
convened by the parties, half chosen by the huB- 
hand, half by the wife. "When after a month's 
warning the council should meet, it was to hear 
the reasons of the parties who had desired divorce, 
and to make observations on the case. If not 
reconciled, the parties were now to present them- 
selves, from one to six months after the meeting 
of the council, before the proper public officer of 
the husband's domicil, who, without entering into 
the reasons of the case, was to grant the divorce. 
If the parties neglected to take this step within six 
months aiter the meeting of the council, they 
would need to go through the same formalities 
again aiter the same intervals. If they wei'e 
minors, one or both, or had children, the delays 
were to be doubled. 

In eases where one of the consorts demanded di- 
vorce on the ground of incompatibility of temper, 
the steps were the same as those already described, 
■with this difference, that there were to be three 
asaemblies of the family council at certain fixed 
intervals. 

Where a specific ground for divorce was alleged 
by one of the parties, if it were absence without 
news for nine years, or judgment for crime, the 
public officer could grant the suit at once, unless 
indeed the nature or validity of the judgment 
were contested by the other party, in which case 
tho tribunal of the district must first decide the 
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disputed point. If the specific ground were any 
other, as derangement, profligacy, desertion, injury 
of the consort, tlie demandant had firat to bring 
his case before family arbitrators " in the form pre- 
scribed for 3tiit3 between husband and wife." If 
they regarded hie demand as foiinded in fact, the 
divorce conld be granted by the public officer of 
the husband's domicil, but there might be an appeal 
by the defendant from the arbitrators' sentence, 
which appeal wt^ to be decided within a mouth. 

This taw opened a wide door to divorce, and in 
so doing disregarded the feelings and habits of the 
devout Catholics atiil remaining in France, by 
banishing all separation a mensa et toro from legis- 
lation. But the door was not yet wide enough 
for a " wiclred and adulterous generation." It 
needed the additional clauses passed by the Na- 
tional Convention ou the 8th of Nivoae, An 2 — 
Sat., Dec. 28, 1793— and on the 4th of Flor^al of 
the same year — Wed., April 23, 179i— to become 
perfect of its hind. The first addition, brought 
forward by Merlin of Douai, who said that it waa 
conformable to a provision of a civil code then in 
the hands of a revising committee, enacted that 
a divorced husband might marry immediately 
after the divorce was pronounced, and the wife 
after an interval of ten months. The second, a 
far more immoral enactment, declared that a sepa- 
ration in fact of a married pair for six months 
even thongh proved by common fame only, should 
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be caMse for pronouncing them divorced without 
delay, if one of them demanded it. The document 
certifying such common fame should be given by 
the council of the commune on the attestation ot 
six citizens. The demander of the divorce, if a 
resident for six months in a new commune, could 
cite the other partner before the public officer of 
his actual domicil. But no citation was necessary, 
if one of the pair had abandoned the commune 
where they lived without giving news of himself 
afterward. The divorced woman could marry 
after a certified separation in fact of ten months, 
but an accouchement in the interval would render 
such delay unnecessary. Finally, divorces effect- 
ed and authenticated before Sept. 20, 1Y92 [and 
therefore with no law to authorize them], on the 
gi-ound that marriage is a civil contract, are con- 
firmed in their legality. 

These final strobes of the law belong to the 
worst times of the revolution. A reaction showed 
itself in the autumn of 1794, and these two last 
laws were suspended on the 15th of Thermidor, An 
S, — Sunday, Aug. 2, 1795. The representative 
Mailhe, who moved the suspension, remarked that 
by these laws the hasty outbursts of passion be- 
came irreparable, and took from their unhappy 
victims the refuge even of reflection and repent- 
ance. He then goes on to say that the law of 4th 
Floreal, making separation in fact for six months 
a ground of divorce, was forced on the legislative 
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committee of the Convention by a "decemvir," 
meaning, we suppose, a member of the Committee 
of Public Safety, who had under his protection 
the wife of a man shut up in one of the " bastilea 
of terror," and wished to secure her for himself 
without loss of property, which would be seques- 
trated if her husband was condemned before her 
divorce,* "A decree of exemption might have 
unmasked this new Appius. It was thought bet- 
ter to propose a general law." "Ton know in 
fact," says he, " that the decemviral oppression 
weighed on the committees, and on the Conven- 
tion generally. Into how many families have not 
these laws [of 8 Mv6se and 4 Fl()r^al] brought 
dissolution and despair. How much at this mo- 
ment do they not aggravate the condition of those 
who are detained for reasons of general security 
[who may be separated in fact six months by im- 
prisonment, and so lose their wives by these laws]. 
You cannot too soon stop the flood of immorality 
which these disastrous laws are rolling on us." 

Thus the law of Sept. 20, 1792, alone was now 
in force, and continued to govern in cases of di- 
vorce for some eleven years.f 

The last form which the law of divorce took in 

* We are not sure that we liave seized the sonae here. 

t The laws mentioued tibore may be found in the "reimpres- 
siou (le rauciou Moniteiir," generally a few pages after the date of 
their enactment. The remarks of MaUhe we have extracted from 
the same journal See Vol 19, 69 ; 50, 297 ; 2J, 403. 
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France bGf(.re tlie restoration of the Bourbons, 
was that which appears in the Code Civil des 
Frangaie, or as it waa subsequently called the Code 
IfapoUon. From the year eight of the Republic, 
corresponding with parts of 1799 and 1800, a pro- 
ject of a code had been sent to the superior courts 
for examination, and then — their observations be- 
ing p]aced in the hands of the Council of State — 
the section on legislation within the council made 
a new project, which, after discussion in the coun- 
cil, resulted in the Oods Civil. These discussions 
are of high interest, as indicating a reaction from 
the views of the revolution concerning divorce, and 
we should he glad to quote from them at large if 
we could afford the space* The title on divorce 
was decreed March 21, 1803, or 30 Ventose, An 
11, and cx)ntinued to be law until the fall of Na- 
poleon, with very slight changes due to the impe- 
rial system. The differences between this law and 
that of Sept. 20, 1793, are chiefly these. The 
system of family councils is abandoned. The for- 
malities in. cases of divorce by consent of both con- 
sorts, or complaint of one, are such as to retard the 
decision considerably, and give time for reflection 
and the spirit of reconciliation. The limits within 
which divorce by mutual consent is confined show 

* Wb UBS the " diBcuasioDS " as nrranged by Jouanneaa and 
others according to subjects. Paris, An aiii, (1805). The chief 
Bpeakera are Portalia, Boiilay, Berlier, Eiamery, Tronclict, the 
First Consul Bonaparte , and the Consul Canibac^res. 
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a feeling that the license in ttis respect had gone 
too far. In ease of adultery th% offending party 
could contract no marriage with his or her partner 
in guilt, and the adulterous wife was subjected to 
confinement in a house of correction. A divorced 
couple could never he united together again in 
marriage. Separation 'We corps'' or a mensa et 
toro is restored to legislation, for the sake of the 
Catholics, 

A long discussion took place in the Council of 
State on the question whether incompatibility of 
temper, or in other words mutual consent should 
be admitted at all as a ground of divorce. The 
distinguished lawyer Portalis was against divorce 
for incompatibitity of temper. There was no 
reason for it in the nature of marriage as a con- 
tract. This was not an ordinary contract. INo 
legislator would endure such a thing as a marriage 
for a limited term of years. It subsisted for so- 
ciety, for children ; and the interests of the wife 
repelled divorce for indeterminate reasons. The 
granting of such divorces multiplied their number, 
and tended to demoralize France. Otliera agreed 
with him, and all the tribunals had been of the 
same opinion, or like that of Paris, bad demanded 
that the incompatibility should be proved by facts. 
The ^Fii-st Consul, whose vigorous thinking is con- 
tinually manifest, replied that mutual consent 
waa a way of hiding shameful family secrets from 
the public gaze. Tronchet repl'iBd ihat the malig- 
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naiit would say that the pretext of incoinpatibility 
had been employed to conceal more shameful 
reasons. Portalis, too, said that a wife would say 
to the legislator, " you dishonor me by coucealiug 
the true cause of the divorce ; you give room to 
all sorts of saspicions ; whilst my husband who 
repudiates me quits me only because he is hurried 
away by a shameful passion." " And what incon- 
venience," adds he, " woidd there be in accusations 
for adultery beiiig made public. It is the crime 
which makes the shame, and not the accusation. 
If we look within we shall find that the only fear 
that agitates us is that of ridicule ; for, we must 
confess it, in the present state of our morals we 
seek to save ourselves more from ridicule than from 
vice itself." These views did not prevail. The 
council, notwithstanding the arguments against 
mutual consent as a ground of divorce, introduced 
it into the law ; and principally for the purpose of 
covering up specific causes of divorce, which it 
might be disgraceful to have known. Some of 
those who were consulted in framing the law pro- 
posed that this kind of divorce should be inter- 
dicted to consori:s who had childreu, but the pro- 
posal was rejected — one member of the council 
remarked that children were thus spared the shame 
of having the scandalous conduct of either parent 
spread abroad. 

To come now to the law itself (Code Civil, Tit. 
TT., Art. 229-311), the causes of divorce ai'e the 
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following: 1, foi' the husband, the wife's adiiltevy; 
2. for the wife, that gross form of the Imsband's 
adultery when he lias kept a concubinein the com- 
mon dwelling ; 3. for either consort, outrages, 
cnielties, or grave injuries inflicted by the other 
(exeSa, sevices, injures graves) ; 4. for either, the 
condemnation of the other to an infamous punish- 
ment (peine iiifamante). 5. " The mutual and per- 
severing consent of the consorts expressed in the 
manner prescribed by law, under the conditions 
and with the proofs which it establiihes, shall be 
sufficient evidence that a common life is insup- 
portable to them, and that thei'e exists in their ease 
a peremptory reason for divorce." 

These grounds for divorce are divided into de- 
terminate or specific, and indeterminate, or those 
which rest on no specific act or series of acts. In 
assigning these gi-ounds the law stops short of the 
freedom of the Homan law, ■which it in some re- 
spects follows,— for instance, in making ordinary 
adultery on the part of the husband no cause for 
the separation of the parties. Under No. 3, the 
expressions may include a wide range of actions, 
and much was left to the discretion of the judge. 
Here, if anywhere in the law, must come in mali- 
cious desertion under the head of cruelties or 
grave injurits. 

In a second chapter, the law treats of the forms 
of divorce for a determinate cause ; of the pro- 
visory measures to which the suit for divorce for a 
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determinate cause can give rise ; aud of the pleas 
in hm of action in sueli cases. The provisions are 
careful and minute, such as to guard against any 
improper liaate or advantage of the complaining 
party. "We cite only one or two particulars ti-om 
this chapter. The demandant of the divorce must 
always appear in person through the stages of the 
cause, and with counsel if he wishes ; but hia counsel 
cannot supply bis place. When the plea for di- 
vorce is based on outrages, etc. (No. 3, abore), the 
judges are not permitted, although the case may 
be clear, to decree the divorce directly. The wom- 
an is authorized to quit her husband's company, 
and entitled during the interval, untU the case be 
decided, to receive alimony from him, if she Iiave 
not herself sources of supply for her wants. Then, 
after a year of " trial " (6preuve), if they are not 
reunited, the original demandant can mate a new 
citation of the other consort, and the case can go 
on. When the case has passed onward to ite final 
stage, the demandant is obliged to present himself 
before the civil ofBeer, for the purpose of having 
the divorce pronounced, having summoned the 
other party for that purpose. This must take 
place within two months after the final judgment, 
and if such party neglects to have the other sum- 
moned, the proceedings are to go for nothing, and 
he cannot bring a suit for divorce again except on 
some new ground. Other articles allow the wom- 
an, in all causes where specific grounds for di- 
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voree are alleged, to quit her, husband's domieil 
for another indicated by the judge, and to receive 
alimony propoiiionate to hia means, until the case 
is settled. 

Some of the provisions of the chapter on divorce 
by mutual consent are worthy of note, as showing 
the anxiety of the redactors of the law lest this 
principle should multiply divorces greatly. No 
mutual consent should have any force unless the 
husband were over twenty-five and the wife at least 
twenty-one, and under forty-five years of age ; 
nnl^s they had lived together two years, and had 
not lived together twenty ; and unless their mutual 
consent were authorized by their fathers and 
mothers, or by other living ascendants according 
to the rules prescribed in the law concerning mar- 
riage,* Then the parties are required to reduce 
to writing their proposed ari'angeraents in regard 
to alimony and the guardianship of the children, 
and to present themaelvesbefore the judicial officer 
of their arrondigsement together and in person, in 
order to make before two notaries a declaration of 
their will. After the judge shall have made to 
them such representations and exhortations as he 
shall think fit, and shall have read the fourth cliap- 
ter of the law relating to the effects of divorce, if 

* That is, if .no fatlier and mother can giya their cDusent, a 
grandfather aod graadmother must do it, or if they, being of the 
same line, disagree, the grandfather's oonaent ia enough. Code 
Civ. §§ 146-150. 
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thej persist m tlieii ie=olution, they are required 
to produce befoie him an inventory of their goods, 
their arraDgeinents all eady spoken of, certificates 
of their hiith and maiiiage, of the birth and death 
of all the ehijdzeii bom of their noion, and of the 
consent of the proper relative in the ascendingline 
to their divorce, A procee-verbal is to be drawn 
ap, into which all these acts are introduced, with 
a notice to the wife to reside in a house agreed 
upon, apart from her husband, until the case be 
finished. The declaration of the parties touching 
their mutual consent shall be renewed with the 
same formalities in the first half of the fourth, 
seventh, and tentli month after the first proceed- 
ings, at which times formal proof must be ad- 
duced that their relatives continue to give their 
a,ssent. At the expiration of a year from tlieir 
original declaration they are required to appear, 
supported each by two friends of fifty years old 
and upward, before the judicial officer of the 
arrondissement, in order to present to him the acts 
drawn up on the four occasions already mentioned, 
and to demand of him separately, yet in the pres- 
ence of each other and of the four friends, a decree 
of divorce. Then the reports of al! the proceedings 
hitherto are to be submitted to the " ministere 
jnMio" who, if he finds all the formalities of the 
law complied with, shall give his conclusions in 
the form " la loiperinet" and shall refer the mat- 
ter to " the tribunal." If the tribunal is of opinion 
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tliat the parties have satisfied the law, it shall al- 
low the divorce and send the parties to the civil 
officer in order to have it pronounced ; otherwise 
the tribunal shall declare that the divorce cannot 
take place, and shall draw np the reasons for such 
a conclusion. The parties are to appear before 
the officer authorized to pronounce the divorce 
within twenty days after the decree of the tribu- 
nal, failing to do which they render the decree of 
the tribunal without effect.* 

The nest chapter on the effects of divorce wiU 
show more clearly still, by several of its provisions, 
the intention, already made apparent, of putting 
as many cloga on divorce hy mutual consent as 
possible. This chapter prescribes that divorced 
parties shall never marry each other again ; that 
when the divorce is for a determinate cause, ten 
months must elapse before the woman can con- 
tract a second marriage ; that the guilty partner, 
where adaltery is the cause of divorce, can never 

* These prOYisiOQS of tlie Code Civil were reproduced In a Eiiei- 
niache Geaetebuch, a code founded on the Code Civil, we belieye, 
and controlling n part of the Ehenish provinces of Prussia. That 
divorce by mutual consent is there unfrequent is shown by the 
fact which Savigny meutiooa. that in thirty-six years only seven- 
teen such divorces took place in b. population of more thnn two 
millions, of whom, about a fifth belonged to the Evangelical Church, 
(Reform of the laws on divorce, u. s., v. 382). Probably, how- 
ever, the Catholic habits of a good part of this population ought 
to be taken into consideration in explfumtig this fact, and to thia 
Savigny doea not advert. 
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marry iis or her accomplice ; and that the woman, 
if an adulteress, shall be elmt np in a house of 
correction for not lees than three months, nor more 
than two years. When the divorce is by mutual 
consent, the parties cannot marry again during 
three years after the pronunciation of the divorce, 
and half of the property of each of them, from the 
day of their first declaration of their purpose to 
procure a divorce, shall be transferred to the off- 
spi'ing of their maiTiage in full right — they them- 
selves having the enjoyment of the property dur- 
ing the minority of the children, subject, however, 
to the proper charges for the children's main- 
tenance and education. In all other kinds of di- 
vorce, except for mutual consent, the party against 
whom the divorce has been obtained sliall lose all 
advantages conceded by the other consort, whether 
by contract of marriage, or since its consumma- 
tion ; while, on the other hand, the party who has 
obtained the divorce (the innocent party) shall con- 
tinue to enjoy the advantages conceded by the other 
party, whether originally reciprocal or not. Power, 
also, is given to the courts to grant to such innocent' 
party, if not already having the means of support, 
an alimony from the revenues of the other pai'ty, 
not exceeding a third part of them, and revocable 
when no longer needed. Of the arrangements 
in relation to the children, we omit to speak. 

The last chapter of this divorce law relates to 
separation, " de oorps," or a mensa et ioro. This 
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cannot originate in nratual consent, but only in 
some determinate gi'onnd. If it is obtained on 
accoant of the adultery of the wife, slie shall be 
shut up in a house of correction for the terra 
already mentioned, but the husband may termi- 
nate the effect of this penalty by consenting to 
take her back again before it has expired. A sep- 
aration for any other cause except a wife's adul- 
tery, after it has lasted three years, may be con- 
verted into divorce by a court on the demand of 
the party who was originally the defendant, pro- 
vided the original demandant does not consent to 
put an end to the separation at once. 

Here, as we have said, the authors of the law 
went back upon Catholic principles, which knew 
no other separation of a married pair, and never 
dissolved man-iage; it agrees, again, with the old 
ecclesiastical usage in shutting up for a time the 
woman guilty of adultery, and it thus contem- 
plates, as the church did, a reconciliation ; but its 
peculiarity consists in converting the separation 
into full divorce after a term of years. There 
must bealimit of time after which the party sinned 
against in the first instance shall decide whether 
he or she will receive back the other, or shall put 
it into the other's power to marry some other per- 
son. The law, although it runs athwart of the 
Catholic doctrine of the indissolubility of mamage, 
yet does no hurt to tender Catholic consciences. 
I"or the divorce on petition of the original defend- 
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ant— who might be a Protestant or of no religion 
— while it allows the other party to marry, does 
not force him or her to swerve from the strictest 
principles of his religion. It only says that he 
shall not by hisbitterness of spirit put an obstacle 
in the way both of reconciliation and of the other 
party's remarriage, except in the case of bis wife's 
adultery, when ]iis refusal to take her back can 
make the separation perpetual. The guilty woman 
might thus be placed on worse ground by this 
process of separation than by divorce, for the law 
lays no impediment in the way of her remarriage af- 
ter divorce when her time of imprisonment is served 
out, except that of marrying the partner of her 
crime. In the draft of the chapter on the effects 
of divorce submitted to the council of state, it was 
provided that the adulterous woman could never 
marry again, but on the remark of M. Troncbet, 
that this prohibition would have a dangerous influ- 
ence on morals by furnishing an excuse for the 
lewdness of such a woman, the clause was struck out. 

This law of divorce continued in force until the 
fall (^Napoleon, when with the Bourbons the old 
order of things was restored. It was natural, or 
rather necessary, that an attempt should now be 
made to alter the law by abolishing divorce alto- 
gether. Of this important change the excellent 
liistoriau of the restoration, Louis de Viel-Castel, 
thus speaks (Hist, de la Eestauration, iv., 486.) : 

" The only proposition which did not meet with 
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serious opposition was tliat ■which had for its aim 
the aboliiion of divorce. On this point the As- 
seoibly was unanimous, and it represented, if not 
the unanimity, at least the general sentiment of 
Erance. M. Trinquelagae, the organ of the com- 
mittee to which the examination of the question 
had been referred, developed, in a carefully writ- 
ten report ideas similar to those set forth by M. 
Bonald. He showed that the proposition made 
no attack on the religions liberty of the Protest- 
ants, since, if their religion permitted, it did not 
prescribe divorce. He indicated the arrangements 
to be made in order to remedy by legal separation 
some of the inconveniences which the authors of 
the Code Civil thought they saw in the indissolu- 
bility of marriage, and thus to determine in case 
of separation the condition of wives and children. 
The project of a resolution, voted without being 
opposed, was sent to the Chamber of Peers. Two 
bishops spoke there in its support. Another mem- 
ber, although he adhered to its principle and 
made no formal amendment, asked whether di- 
vorce could not be allowed to non-catholics for 
determinate causes, but that idea was set aside, 
and the resolution was adopted by one hundred 
and thirteen votes against eight. Transmitted 
then to the government, and by it reduced to the 
project of a law, it was definitively sanctioned by 
the two chambei-s. The majonty in the Cham- 
ber of Deputies was two hundred and twenty-five 



,1 Google 



1C8 DIVOHOE AHD DIVOEOB L4W m EUROPE 

against eleven. In tlie hurry of accomplishing 
what was regarded as a work of moral reparation, 
time enough was not taken for regulating all the 
difficulties to which separation Buhatituted for 
divorce would give rise." 

In 1830 an attempt was made withont snccess 
to alter the law of divorce. Of this A. L. Ton lio- 
cliau thus writes (Gesch. Frankreiehs von 1814 
bis 1852, 1, 339). ; " Some other projects of law, 
accepted in the Chamber of Deputies, met in 
the Chamber of Peers with unexpected opposi- 
tion. The first of these propositions aimed at the 
reintroduction of divorce, which, under the Restor- 
ation, in mockery of sound reason and soundmorala, 
had been unconditionallj' prohibited in the name 
of the interests of Christianity, the demoralizing 
separation from bed and board being put into its 
place, which leaves behind only the name of mar- 
riage, or rather a bald lie," We are not aware 
of any new attempt to alter the law since the dis- 
cussions on this project, which were protracted 
through several years, and ended in the retention 
— the final retention, says our author writing in 
1858 — of the prohibition of divorce. 

"We chise the present chapter with a brief sketch 
of the liistory of divorce in England. 

In the times when England was under the 
Roman Church, the ecclesiastical courts bad cog- 
nizance of marrif^ and its di^olntion. No 
aeparations except a mensa et toro were known. 
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The same rules in regard to annulment of mai'- 
riage prevailed, which are still in force in the 
Catholic countries. The rapture of Henry YIII. 
with Rome, and the subsequent progress of the Eef- 
ormation, made no change in the law of marriage 
and in the courts to which its execution was con- 
lided. Catharine of Aragon was set aside by sen- 
tence of an ecclesiastical court, because her relation 
of sister-in-law to the king was claimed to have 
rendered their marriage null dh initio. Anne of 
Oleves was put away after beti'othal, but without 
consummation of marriage ^ it is alleged, on the 
ground of precontract. Anne Boleyn and Catha- 
rine Howard were executed for treason, the treason 
consisting in adultery, which dishonored the king's 
person and injured the succession. About the 
same time, the sister of Henry VIII., Margaret of 
Scotland, got from Rome a separation from her 
second husband, the Earl of Angus, on the pretext 
of a precontract between him and another lady. 

There came in, however, with the Reformation 
and witli the denial of the sacramental character 
of marriage, an opinion that it was right in eases 
of adultery for the innocent party to marry again. 
In 1548, Queen Catharine Parr's brother,* the 
Marquis of Northampton, wished to contract a 
* Burnet's History of the Eeformation (vol. ii., p. 56 of the 
2d folio edition) gives a history of that affair, and an abatraot of 
Cranmer'B investigatvona into the opinions of tlie fathers. A 
number of queslions were put tolearaed mec, and their answers 
are ^ven in tlie coliootions, No. 30, in the same volume. 
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second marriage after the decision of tlie ecclesi- 
astical court separating him from Ms first wife, a 
daughter of tte Earl of Essex, on account of her 
elopement or adultery ; and a comraissioti was ie- 
Biied to Cranmer and others to inquire into the con- 
formity of such a step with the Scriptures, Oran- 
mer, having largely examined the matter, was 
inclined to allow remarriage in such a case to an 
innocent party. A few yeare after, in 1552, the 
reformatio legwn ecdedastioaTuin,, drawn up prin- 
cipally by Oranmer, and approved by a commission 
of divines and lawyers, proposed remarriage on 
the ground of adultery and several other oifensea, 
but did not have the sanction of law, perhaps 
because tlie Catholic reaction came on the next 
year with the accession of Mary.* The Puritans 
in the church would have favored this change in 

* Hot having aeoesa eitlier to the oiiginal etlitioii of tlJs code 
of canon law published in IBll, under the oversight of Archbishop 
Parlcer, nor to the Oxford reprint of 1850, we are compelled to re- 
sort to second hands. langard aajs that it aEowed divorces on 
account of adultery, desertion, long absence, cruel treatment, and 
danger to healtli and life, anci separation without liberty of remar- 
riage on aoooiint of inoompatibililj of temperCiv., chap, v., p. 2B4). 
Hallam (Const. Hist., i.,p. 140) affirms that Liugard turns ca^- 
taiea inimidiiie into incoropatibility, which it certainly ia not. The 
code also punisiied adultery with Iraprisonmsnt or transportation 
for life, and in the ease of the offending wifo with forfeiture of 
her jointure and of all advantages which she might have derived 
iTom the marriage, while the offending husband was to return to 
her her dower, adding to it one-half of hia fortune. The clergy- 
raan guilty of thia crime was to lose hia benefice and his estate. 
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the laws both then and afterward. Meanwhile, 
IlJ'orthamptoii, having aetnallj taken a second wife, 
was at first parted from her, then was allowed by 
sentence of a court to live with her, and finally had 
hia union legalized by act of Parliament. From 
this time on, we believe, the received doctrine was 
that a sentence of an ecclesiastical court could only 
separate from bed and board, and that a special 
act of Parliament was needed to authorize remar- 
riage. 

But for a number of years, although remarriage 
after divorce was null and void, so that the issue 
would not be legitimate, no civil penalties were 
attached to it, and it was punishable only by ec- 
clesiastical censures. Accordingly, many without 
scruple married again afler obtaining divorce in 
the reign of Elizabeth. In the first year of James 
a statute made remarrying, while a former hus- 
band or wife was Hving, a felony, and yet a pro- 
vision of this act declared that it was not to extend 
to any, who, at the time of such remarriage, had 
been or should be divorced by sentence of an ec- 
clesiastical court. At the same time several can- 
ons touching this matter were enacted by royal 
authority, one of which provided that no persons 
separated a toro et mensa should, during their 
joint lives, contract matrimony with other per- 
sons, and that the parties requiring the sentence 

Hallam thinks that it weta Ia!d aside because public feeling was 
against it. 
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of divorce sbonld give sufficient canticm and se- 
curity into the court that they would not trans- 
gress this restraint. Another canon reqixired the 
judge who should grant divorce, without observ- 
ing these rules, to be suspended for one year by 
the archbishop or bishop, and declared his sen- 
tence utterly void.* 

A very reraai'kable case of remarriage, in defi- 
ance of these laws, occurred in 160S, between 
Penelope Devereus, Lady Bich, and the Eai-1 of 
Devonshire, before known as liord Montjoy. She 
had had an adulterous connection with Montjoy, 
and had borne him several children while the law- 
ful wife of Lord Eich. Then, by an amicable ar- 
rangement between the parties, an ecclesiastical 
court separated her from her husband, and she 
immediately married her paramour. "William 
Laud, then the Earl's chaplain, solemnized the 
marriage. Laud must have done this against his 
own convictions of duty, and he kept the day as 
a time of fasting afterward.! 

The special acts of Parliament enabling a party 
to marry again, while a former husband or wife 
was living, were generally preceded by the decree 
of an ecclesiastical court, but this was not always 

* Sae "The Eomancs of the 'Peerage," by Prof. Craik, vol. i., 
Appendix, which recttflsa eeTeral mistaltes on tbia matter, and 
from which we have drawn freely. For the case of Lady Rioli 
and the Earl of Deronahire, see the same work, vol. i., 313. 
The same work notices the atDsurtI plea made for Laud by Heylyn, 

\ For FolJMnbe's case see note on Chapter 4, in ttie Appendii:. 
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Uie casa The Duke of Norfolli, without any ench 
prejudgment in Doctors' Oomraone, was, in 1700, 
by act of Pai'liaraent, after evidence had been sub- 
mitted, released from all connection with his wife, 
having vainly endeavored to effect the same thing 
eight years before, when his case seems to have 
been made a party question. This adulterous wife, 
after the di^olution of marriage, was married to 
her paramour. There had been but one act before 
this enabhng an innocent husband to marry again. 
The case was that of Lord Eoss or Eooa, afterward 
Earl and Duke of Kutland. Here the sentence of 
the ecclesiastical court had preceded the divorce 
by act, the proceedings on which, begun in 1666, 
were not dispatched until four years afterward. 
Bishop Oosin seejns to have aided the p^sage of 
this act by several speeches in the House of Lords, 
the substance of which is given in the State 
Trials.* 

It may be added that the House of Lords, in 
trials before it, has not necessarily respected the 
decisions of the ecclesiastical court. In the noted 
trial of the Duchess of Eingston in 1770, she was 
found guilty of bigamy, after her marriage to the 
duke wearing that title. This decision of the 
Lords invalidated or overrode a decree of an ec- 
clesiastical court, which, in a proce^ of jactitation . 

• To!. liii., pp. 1332-1338, whsre the prooeediaga in the Duko 
of Nctfolli's ease are given on his last attempt to get an act for bia 
divorce. The proceediEga in. 1692 a,re fouad in vol lii. 
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of marriage, had long before restrained Augustus 
John Hervey, afterward Earl of Brietol, from giv- 
ing himself out as her husband; for only on the 
fact of a marriage with him her bigamy depended. 
And in truth the decrees of the ecclesiastical courts, 
being often made on mere ex parte evidence, or 
procured by colluaion, were deserving of no great 



For a long time the Parliament was called on 
merely to declare cliildren horn of an adulteress 
illegitimate,* or far more frequently to dissolve 
marriage on account of a decision in the court; 
until in 1857 the law was remodeled and the juris- 
diction in cases of divorce was changed. The law 
is quoted as 30 and 21 Viet., cap. 85, and was 
amended, but not essentially, in 1858 and 1860 
(21 and 23 Vict., cap. 108, and 23 and 24 Vict., 
cap. 144). We have these laws before us, and 
their leading provisions in regard to divorce are as 
follows ; 

1. All jurisdiction of ecclesiastical courts in re- 
gard to matters matrimonial is henceforth to cease, 
except so far as relates to mamage licenses, and 
a new court is created, consisting of the Lord 
Chancellor, the Chief Judge, and Senior Poisne 
Judge of the three Common Law Courts, and the 

* A case of an early date, where the injured husband asted 
only this, is mentioned in Slate Trials, liii., 1343. Also Lord 
llosa got such an act, before he obtaioed the other dissolving hia 



,1 Google 



SINCE THE EEFOKMiTIOK. 175 

Judge of her Majesty's Court of Probate. Tlircu 
or more of these judges, of whom the Prohate 
Judge is to he one, shall hear and determine all 
petitions for the dissolution of marriage, and ap- 
plications for new trials of questions or issues be- 
fore a jury. This court is to be called the court 
for divorce and matrimonial causes. 

3. A sentence of judicial separation, supersed- 
ing but equivalent to the former divorce a mensa 
et toro, may he obtained by husband or wife on 
the ground of adultery, or cruelty, or desertion 
without cause, for two yeara and upward. Then 
follow provisions in regard to the way of obtaining 
Bueh a sentence ; to the court, its rules and prin- 
ciples, which are to conform to those of the ecclesi- 
astical courts ; to the alimony of the wife, and her 
status during separation ; to the reversal of a sen- 
tence obtained during the absence of the other 
party, etc. 

3. Dissolution of marriage may be obtained by 
the hnsband for the adultery of his wife, and by 
the wife not for simple adultery, but for " incestu- 
ous adultery, bigamy with adultery, rape, sodomy 
or bestiahty, or for adultery coupled with such 
cruelty as without adultery would have entitled 
the wife to a divorce a meTisa et toro, or for adul- 
tery coupled with desertion without reasonable 
excuse for two years and upward."* The case is 
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to come before the court on petition of tlie inno- 
cent party, with statement of iacts ; the alleged, 
adulterer is to be a correspondent to the petition, 
if presented by the husband, and the alleged 
partalier of the husband's crime is to be made a 
respondent to the petition, if presented by the 
wife, unless in such case the court order otherwise. 
If the facts are contested, either party may have 
a right to a jury-trial. 

i. The court being satisfied of the facts, and that 
there has been no condonation, eolhiaion, or con- 
nivance at the crime on the part of the petitioner, 
and no collusion with a respondent, shall decree a 
dissolution of the marriage. But the court shall 
be under no obligation to pronounce such a decree, 
if it finds that the petitionerhimself or hei'self has 
been guilty of adultery during the marriage, or of 
unreasonable delay in presenting the petition, or 
of cruelty, or of desertion before the adultery, or 
of misconduct conducing to such crime. 

5. Appeal may be made from the Judge Ordi- 
nary to a full court, and from such court to the 
House of Lords, each -w-ithin three months, unless 
the recess of the house make a sliort extension of 
the term for the final appeal necessary When no 

could not lawMly contr ot mirmf,e by reason, of her being 
within the prohibited degreaa of eonsang i mty or aEftuitr 
Bigamy is marriage to any other person dunaj, the 1 fe of the 
former husband or wife nheiever that marriage shall h le 
taken place. 
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appeal is made within the prescribed term, or, if 
made, effects no change in the original decree, 
the parties may marry again, that is the innocent 
and the adulterous party both; but no clergyman 
of the Church of England and Ireland ehaU be 
compelled to solemnize the marriage of persona so 
divorced. 

6. Several other provisions of the act are wortliy 
of mention. We have room only for the follow- 
ing : The old action of a hnsband for criminal 
conversation is declared to be no longer maintain- 
able, but the husband may claim damages from 
the alleged adulterer, and the damages, or a part 
of the damages recovered by verdict of a jury, may 
be applied by the court for the benefit of the chil- 
dren of the jnarri^e, or for the maintenance of 
the wife. When such an adulterer shall have 
been made a co-respondent, and the guilt shall have 
been established, the court may make him pay the 
whole or any part of the coats. "Wlien the wife 
is the guilty party and is entitled to property in 
possession or in reversion, the court, at its dis- 
cretion, may settle such property or any part of it 
on the innocent party or on the children of tbo 
marriage. 

This law it will be observed, grants separation 
for a small number of specific acts, and dissolution 
of marriage for all adultery of the wife, but only 
for adultery attended with aggravating cireum- 
s on the part of the husband. In cases of 
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separation it allows the possibility of renewed co- 
habitation by iimtiial agreement, although of this 
nothing, we believe, is said. In cases of diesolntion 
of marriage it allows both parties to marry again 
at once, and the guilty on© to marrj' his or her 
paramour, putting a premium thns on adulter^', 
nnless the injured pa,Tt,y is determined not to sue 
for a divorce. In allowing the court to settle a 
guilty wife's property on her husband or children, 
it approaches a principle of the Roman law con- 
cerning dower. But it falls below the Roman law 
in making adultery no civil crime, bnt only a pri- 
vate injary. It respects the consciences of clergy- 
men in not req^uiring them to solemnize marriages 
regarded by tliem as unlawful. On the whole, 
with serious defects, it seems to us to be an excel- 
lent law ; it does honor to the Christian country 
where it is in force, and it is certainly a great im- 
provement on the former mode of regulating di- 
vorce in England, May the door never open 
wider in England for the more censurable kinds 
of divorce, nor the sanctities of dom^tie life 
lose that reverence which they now possess ! 
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We proposGj in the present chapter, to give some 
account of the state of divorce in our own country. 
A full view of this subject would embrace the law 
of divorce, the procedure of the courts in such cases, 
and the Btatisties of the subject. The last head 
ought to include the number of applications grant- 
ed, the causes for which they were granted, and 
and the number refused. In this broad iield the 
materials are either too many or too few, or lie 
outside of our appropriate province. The law of 
divorce must be gathered from the statutes of a 
great number of independent law-making bodies, 
which are not unfrequently changing their legisla- 
tion, so that supplement after supplement must be 
consulted toflnd out what is the last wisdom of the 
representatives of the people. The procedure of the 
courts belongs chiefly to thedomains of lawyers, and 
is of use in our investigations only so far aa it 
affects the facility of obtaining divorce and opens 
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a temptation to discontented husbands or wives. 
The statistics are meagre ; there are none known 
to uB of the number of rejected petitions save in a 
single instance ; and few of the States have pub- 
lished tables of the applications granted. The 
great State of New York, for instance, still allows 
this information to lie buried in the offices of the 
clerks of sixty counties. It will not be strange 
then, especially as statistical science is as yet new 
and imperfect in this country, if our exhibition of 
this part of the subject, although presenting some 
important results, shall be judged to be unsat- 
isfactory. It is so to ourselves, and we regard 
this essay rather as breaking a path for othere, 
than as liaving in itself a permanent value. May 
we not hope that some member of the new and 
vigorous society of Social Science will take iip 
this subject and bring to light something more 
complete. 

The first point to which we call attention, is 
the divorce laws of the several States of the Union. 
Here to avoid endless repetition we shall endeavor 
to bring the necessary details under a few heads, 
not feeling ourselves bound to do more than to 
give examples from classes of States, so far as they 
can be classified. No such details are furnished to 
us from others, except the scanty ones in the notes 
to Chancellor Kent's 27th lecture (vol. 2, 95-128). 
Mr. Eishop, in his standard work on marriage 
and divorce (4th ed., 1864), declines setting out 
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" in extenso the statute laws of oiir several States, 
relating to mairiage or relating to divorce. Should 
this be done," says he, " a great number of our 
pages would be occupied with the work, while 
very little benefit indeed would result to the read- 
er. But it is observable," he continues, "tliat the 
statutory law of this country, relating to this sub- 
ject, seems in general to have been drawn up by 
men who either did not possess much knowledge 
of the unwritten law which goTerns it, or did not 
regard such unwritten law as worthy to be consid- 
ered by them in framing the statutes ; and who, 
moreover, gave but little thought to the matter of 
the practical working of the statutes. The inter- 
pretations of these enactments, therefore, becomes 
a snhjeet of great ditBciilty." One of his proofs 
of the truth of these remarks is taken from the 
general statutes of his own State, Massachusetts, 
where there is a provision (ehap. 107, § 6), that a 
divorce from the bond of matrimony may he 
decreed for adultery or impotanoy of either party. 
But impotency, to justify divorce, must be accord- 
ing to common law au impediment at the eom- 
raeucement of marriage, rendering it voidable but 
not void, while adultery anterior to marriage is no 
cause of divorce at all. And again a sentence of 
divoroe on the former ground declares that the 
marriage was originally void, hut one on the latter 
assumes that the marriage was originally valid. 
Here there is a jumbling together of causes annul - 
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ling and causes dissolving raairi age ; and the same 
13 true of the laws of many of the other States 
which epeak of impoteney barely, while other laws 
are carefal to define it as existing before mar- 
riage. How could aueh a provision he interpret- 
ed without a knowledge of common law? For 
under some codes invpotentia siiperoeniens may 
dissolve maniage, and more freqnently a pre- 
vious adultery renders remavriage nnlawfal, or 
at least unlawful during the life of the innocent 
party. 

Coming now to the laws of the several States 
we shall find that in some of the oldest ones their 
origin haa had important influence on legislation 
down to the present time. '"'The Puritans brought 
English law with them, hut separated from it in 
the matter of divorce, by following, &s they sup- 
posed, the rules of the JSfew Testament. Adultery 
and desertion were thus the only causes of divorce, 
and from this beginning their legislatioUj follow- 
ing the analogy between desertion and certain 
<ither kindred offenses, degenerated until it lost 
sight of the Jfew Testament entirely. Other col- 
onies adhered more nearly to Eaglish law, or, as 
Maryland, may have been influenced by the 
Roman Catholic doctrine of marriage and eo con- 
fined divorce within narrower limits, Louisiana 
has been subject to varying forces in the transition 
from a dependency of France and Spain to tlie 
complete American character. In the newer 
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States various ooncurrent influeoces may liave 
shaped the divorce laws, such as the views of some 
prominent man among the earlier settlers, and the 
origin, foreign or domestic, of large classes of 
their inhahitants. 

At first divorces were mainly, if not excliisively, 
granted by an act of a colonial legislature in ac- 
cordance with the practice then and nntilp^cently 
existing in England. In the " general laws and 
liberties of the Massachusetts colony " printed in 
16T2, there is no mention made of divoF^Ce. In 
the laws published in 1699, the only provision we 
find in relation to divorce is that all eontriversies 
concerning inarriage and divorce shall be heard 
and determined by the Governor and Council. 
Kent statra in regard to more recent times, that 
-the conetitntions of Georgia, Alabama, and 
Mississippi allowed diTorce only hy vote of two- 
thirds of each branch of the legislature after trial 
and verdict of a superior court, or a court of chan- 
cery. But later constitutions have, in all these 
States, rendered such actions of the law-raaking 
body unnecessary, if not forbidden its exercise al- 
together. He adds that in Maryland, Virginia, and 
South Carolina, the legislature and not the courts 
had power to decree divorce. In Connecticut and 
]^ew York, where the courts had jurisdiction, it 
was not exclusive, but the legislatures of these 
States occasionally made use of this power down 
to 1839-1840. " In 1836 divorces a vinculo were 
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granted bj the legislature of Illinois, without any 
cause assigned, and in 1837 by that of Missouri." 
But the evils and the questionable right of such 
special legislation have in great measure put an 
end to it. Such special legislation is now pro- 
hibited by the constitntiona of at least twenty- 
three of the States, among the rest by that of 
New York framed in 1846 ; and almost ali the 
recent constitutions contain similar restrictions.* 
Yet this way of granting divorces has not wholly 
disappeared. In 1865 an act of the loyal body 
then claiming to represent Virginia divorced a 
woman in Norfolh County from her husband ; the 
same thing took place in Maine last year (1867) ; 
Pennsylvania still adheres to such legislation, 
within the limits of a constitutional provision 
" that the legislature shall not liave power to 
enact laws annulling the contract of marriage, in 
any ease where by law the courts of the common- 
wealth are, or may be hereafter, empowered to 
grant divorce;" and while we write there is a 
petition before the General Assembly of Connecti- 
cut, to dissolve marriage in a case not included 
within the general statute. Such acts have occu- 
pied the ground as well of sentences of nullity as 
*New Tort (const, of '46), N. Jersey ('44), Maiyland {61), 
TVeat "Virginia C61-3), Florida ('65), Alabama (7), Miasiaaippi ( 32), 
Louisiana ('64), TenneBsee ('39-66X T6E9S ('66j, Michigan ('50), 
MiDnesota ('67-58), Wisconsin ('48), Indiana ('61), Elinois ('4t-48), 
lowaCBl), Miaaouri f 65), Kentucky C50), Kansas ('59), NaliraBka 
('61). Nevada ('B4), California ('49t, Oregon C51). 
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of divorce proper and of separation fi-om "l)ed and 
board. This is a broader field than the Englisli 
parliament went over in their special acts of di- 
vorce legislation, whieh never provided for anj 
other dissolution of marriage than the ateolute 
one. And yet in England the oceaeion for this 
kind of legislative intervention was greater, and 
the power to exercise it clearer. It has been coii- 
, tended that sneb acts violate the Constitution of 
the United States by impairing the obligation of 
contracts, that they are retrospective, and that 
ibey confound the functions of the lnw-maker with 
those of the judge. But if they merely declare a 
contract broken, they do not impair the obligation 
of contracts nor take the shape of ex post facto 
legislation ; and if they are confined to cases of an 
extraordinary character, where the courts couM 
not well provide a remedy, they involve no con- 
fusion of governmental functions. Still they are 
on more than one account undesirable.* 

The States of the Union, if looked at with 
reference to their divorce laws, may be divided 
into those which provide both for absolute divorce 
and for separation from bed and board, and those 
which know nothing of tlie last-mentioned proce- 

* Chsineellor Kent, Mr. Bishop, and others hold the dootrJEe 
here given. Mr. Bishop (vol. 1, g 690) teaches tliat whUe such 
acts are oonstJtiitionHl for tlis mnin act of divorciog, they can in- 
eludo no collateral matter, suoh as a direction for tlie payment 
of alimony. 
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dure, Tliey may also be loosely divided into those 
which have more closely followed English law, 
and those which have multiplied the ea.uaeB of 
divorce without any precedent drawn from the 
fatherland, if they did not long agn start from a 
standing point which was not English, Some in- 
fluence on legislation in certain States may he due 
to Scotch law, which grants divorce in cases of 
desertion, and some perhaps to the laws of Ger- 
many. Louisiana has a position of its own, aa 
Bhowing a marked influence of French law, which 
is sliaped to suit its pecnliar condition. 

"We have examined the statutes of about twenty- 
three States, including nearly all the older ones, 
and in sixteen of these both absolute and qualified 
divorces are now authorized. The States which 
know nothing of separation from bed and board, 
such as Connecticut, Ohio, S. Carolina, Indiana, 
and, if we are not in error, Illinois and Mir^souri, 
represent the earher usage of the older colonies. 
This separation by the civil code of Louisiana (ed. 
of 1857) is neeessarj- as a forerunner of divorce 
proper, in all cases except where adultery or sen- 
tence of infamous punishment is the ground for 
the petition to the court. In some States separa- 
tion from bed and board may be pronounced by 
decree of court temporary or perpetual ; it may 
be revoked by a formal judicial act ; it is generally 
confined to certain crimes, such as cruelty or 
drunkenness, or neglect to maintain a wife ; but 
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in other States, eueb as Rhode Island and Ken- 
tacky, it can be granted for any crime which is a 
cause of divorce a vinoulo, if the parties desire it 
and the court tliinii fit, and for other causes ac- 
cording to the court's discretion. It niiiy also be 
followed in some States by divorce a vinculo, if 
the parties are not reconciled within a certain 
l)eriod, as five or ten yeai^. These separations, 
on the whole, must form a small part of the entire 
number annually granted ; in Massachusetts they 
constituted, between 1861 and 1865, about one- 
fourteenth of all the divorces, and they grow in 
great measure out of the misconduct of husbands. 
Of course the laws make provision for the support 
of wives and children in such cases, but in some 
States, as New Tork, Ohio, and Xorth Carolina, 
alimony can also be allowed to a wife without a 
legal separation. The laws of the last-named 
State authorize the courts to decree divorce or 
separation from bed and boai'd, or alimony if no 
more be demanded, whenever any just cause of 
divorce exists, thus constituting a third grade of 
release from married society as one de facto, with- 
out bringing it hito the forms of jural separation.* 
We proceed now to give a sketch of the leading 
provisions of legislation in this country with re- 
gard to divorce in general, beginning with those 
States which have kept closest to the English 

* See Bishop, Book T, Chap. 30 ond 31, 
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usage. Here South Carolina may stand at the 
Lead, a State in which no case of divorce ever 
came before the eourts, and no divorce was ever 
granted by the legislature, and which, having had 
with its old established church no ecclesiastical 
courts, never granted separation from bed and 
board. This state of things has continued until 
the present time. The new constitution, now 
before Oongr^s for its approval, ordains that 
"divorces from the bond of matrimony shall not 
be allowed but by the judgment of a court, aa 
shall bo prescribed by law." As the structure of 
society has undergone a vast change since the 
outbreak of the rebelhon, the State will ere long 
probably differ but little in its legislation Irom its 
neighboring sisters. The causes of the past atti- 
tude of South CaroKna in regard to divorce have 
been the original tbrm of civil government, the 
old established church, and State pride, which 
long manifested itself in unwillingness to follow 
the lead of others, rather than any strong religious 
feehng or regard for the supposed doctrines of the 
New Testament. As a sla-ve State it has winked 
at eoncnbinage, and the white wife has often had 
to endure the infidelity of her husband, as some- 
thing inevitable, which no law could remedy, and 
which pubhc opinion did not severely rebuke. 
" Wot only is adultery not indictable there," says 
Mr. Bishop, "but the legislature has found it 
necessary to regulate by statute how large a pro- 
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portion a married man may give of his property 
to his concubine" (i. § 38). From tlie same author 
we quote the following words of Judge Watts, of 
the State Court., delivered from the bench, show- 
ing that the jurists do not regard the system aa 
wholly good, and as deserving of all the boaata 
which have been epent upon it. " In this country, 
where divorces are not allowed for any cause 
whatever, we sometimes see men of excellent char- 
acters anfortunate in their marriages, and virtu- 
ous women abandoned or driven away houseless 
by their husbands, who would be doomed to 
celibacy and solitude, if they did not form con- 
nections which the law does not allow, and who 
make excellent husbands and virtuous wives still." 
Here the law of 1 James I., mailing marriage, 
while a wife or husband is living, felony, which 
was adopted and inserted among the old laws of 
the colony, ia practically disregarded. Probably 
this State has been freer tlian many nortliern 
ones from those offenses against the laws of mar- 
riage in which the wife is a guilty party, for the 
reason that the pistol or tlie dagger can work out 
its own justice; but there has, beyond question, 
been a plentiful crop of those other offenses on 
the part of married men, in which persons of the 
inferior race have been partakers and victims. 

New York is another of the States which haa 
adliered somewhat closely to English law in regard 
to- marriage and divorce. Whether before tlie 



,1 Google 



190 DIYOKCE A 

transfer of Ilfew IN'etherlaTidsby thepeaee of Breda 
from the Dutch to the EngHsh in 1G71, the Dutch 
law, allowing divorce for adultery and desertion, 
was put io practice, we are unable to say, but from 
that time until the res olutioii no divorce was granted 
in the colony, which had now come under English 
law and the influence of the English Church. Eor 
a dozen years from the declaration of independence 
the legislature of the State had alone the power, 
after the manner of the parhament of England, to 
dissolve the mai'riage tie hy an act of special legis- 
lation. In 1787 a law was passed authorizing the 
chancellor to declare marriage dissolved, but only 
in cases of adultery. Afterwai-d divorces from 
bed and boai'd were introduced : we find them 
mentioned in the laws of the State published in 
1813. The legislature atill intervened by special 
acts, but this power was taken away by the third 
State constitution framed in 1846. Amid tlie 
changes in the laws and in the courts of this State, 
the law of divorce and the procedure for dissolv- 
ing the marriage tie has continued with very lit- 
tle alteration until the present time. Meanwhile 
Engiisli law has been essentially altered, but the 
changes have brought it into near resemblance to 
the law of New York in almost all essential fea- 
tures. Both still treat adultery as furnishing 
ground for private action only. But the ISfew 
York law has a decided advantage in the way of 
protecting public morals over the Englii^h, as it 
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prohibits the defendant found guilty of adultery 
from marrying during the life-time of the inuocent 
complaining party. 

Chancellor Kent baB given us in his Iu<;id and 
attractive way an exposition of the law and pro- 
cedure in cases of divorce, as they came before the 
Court of Chancery, where he so ably presided.* 
We borrow from him and from t!ie revised statutes 
{5th ed.) those particulars which it seems impor- 
tant for onr purpose to mention. 1. If the offense 
ot adultery is denied there must be a jury trial ; 
if the defendant suffers the bill to be taken pro 
confesso, a referee must be appointed by the court, 
and the cause must be heard on the proof taken by 
him and on his report. 2, If the parties were 
raaiiied out of tlie State, it must be made to ap- 
pear that they were inhabitants of the State at 
the time of the commission of the adultery, or that 
the commission took place within the State, and 
that the injured party was an inhabitant when the 
complaint was brought. If the parties were mar- 
ried within the State, it must appear that the com- 
plainant was domiciled in the State at the time 
of the offense and of bringing the suit. Other par- 
ticulara, such as the actions of the complainant 
which may be a bar in the way of the petition be- 
ing granted, and the effect of the divorce on dower 

* He died in 18*7, shortly after tb« Court of Chaneeiy, as dis- 
tinct from tho common law courts, ceaaod, according to tte eon- 
HUtution of 1346, to liave eiiatenoe. 
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and on the hiisbiind's right in his wife's estate, re- 
appear in the laws of many other states and 
need no especial mention. 

The causes for which divorce from bed and board 
may be gi-anted are cruelty toward the wife, con- 
duct rendering it unsafe for her to live with the 
husband, desertion, willful desertion and refneal 
to make provision for her support. The com- 
plaints of the wife must be specific, and may be 
dismissed if the defendant can bring forward her 
ill conduct in justification so as to satisfy the 
court.* If the court separates the parties, it may 
provide for the support of the wife and children 
out of the husband's estate, and even if no decree 
of separation be made, such order for the wife's 
support may be passed. The decree may be per- 
petual or for a time, and may be revoked by the 
court on joint application of the parties upon evi- 
dence of reconciliation. 

The other States, which seem to have followed 
English — or it may be Catholic — views of divorce, 
such aa Maryland and Virginia, do not now differ 
essentially from the mass of their sister States ; we 
pass them by therefore to, say a word in regard to 
the state of divorce in Louisiana, as it is laid down 
in the civil code (edition of 1857). The code de- 

* The husband may sue for divorce ou the groundof the wife's 
cruelty, but the New York retised statutea of 1830 gava tMa 
remedy to tie wife alone. But sa the statute waa not repealed, 
it haa been held to femain in force. Bishop, i., § t61. 
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dares tliat " the law considei^ marriage in no other 
light than ae a civil contract," meaning by this we 
suppose tliat it has nothing to do with the moral 
and rehgious aspects of the institution. Bnt when 
it goes on to say that marriage is a contract in- 
tended at its origin to endure until the death of 
the contracting parties, it seems a little inconsist- 
ent with itself, for whence can this indissolubility 
be derived but from moral and religious consider- 
ations. If the law will regard nothing to be mar- 
riage hut such a permanent relation, it mnst be 
because concubinage for a time, although agreed 
to by contract between the parties, has an immoral 
chara,cter. The law itself has these peculiarities, 
that any offense for which divorce may he granted, 
may also he the cause of separation from bed and 
board ; and that for every offense, excepting two, 
this separation must precede divorce proper by a 
certain length of time. These two causes of im- 
mediate divorce are adultery and sentence of in- 
famous punishment ; and by adultery in the case 
of the Iiushand is intended, as in the French code, 
his lieeping a concubine in the house, or openly and 
publicly elsewhere. In other cases two years mast 
have elapsed, since the sentence of separation with- 
out reconcihation of the parties, before divorce can 
be granted. The remaining causes of separation 
mentioned in the code are cruel conduct, mak- 
ing life insupportable, abandonment, defamation, 
and attempt of either party on the life of the other. 
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A statute of 1827 ordains that no divorce shall 
be granted except for adultery, infamous puniah- 
raent, cruel conduct as above, and abandonment 
for five years, in wbicb case a summons to return to 
tbe common dwelling must be made one year be- 
fore application for the divorce. Are we then to 
understand that defamation and attempt on life 
can separate for a time, but not dissolve the mar- 
riage tie ? As for the party guilty of adultery, it 
is provided that he or she can never marry the 
partner in crime, without incurring the penalty of 
bigamy, and having tbe marriage pronounced null. 

We pa^ now to the laws of the great majority 
of the States, the leading characteristica of which 
are to grant divorce, or it may be sepDjation, for 
a great variety of offenses, to take no account of 
religious considerations, and thus to aim at re- 
moving difficulties, which arise between partners 
in marriage, in a way which is revolting to tlie 
mass of Christian people. Add to this, to a consider- 
able extent, a great looseness of procedure, which, 
in tbe extreme instances of it, opens the door to 
greater evils than the laws themselves, if severely 
applied, would produce. 

These laws furthermore do not fairly represent 
the original plan of colonial legislation. The older 
States have in the course of time fallen far below 
tbe strictness of their ancient laws, and the new 
have started fi'om the lower position on a down- 
ward road. It was natural for Ularyland at iirst 
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to be under the influence of the Catholic doctrine 
of divorce, and for Virginia to follow the model 
of England. The Puritan colonies began their 
legislation with two causes for divorce, adultery 
and desertion, holding in comnion with their Scotch 
and Dutch brethren, and indeed with the Reformed 
Ohnrches generally, as well as with the Lutheran, 
that the New Testament recognizes both of these 
as sufficient grounds for tlio dissolution of marriage. 
Desertion at that time was a very different thing 
from that which it is now. To go to some remote 
colony, or to the West Indies, or to the old country, 
from disaffection of mind, or with the spirit of 
a vagabond, implied lifelong severance of family 
ties,, and the probabilities were great that such a 
step involved adultery also. To these two cauaea 
was added absence for seven years in parts un- 
known without being heard of, which, in a law 
of the Massachusetts colony passed in the 5th of 
William and Mary, istoodified to suit certain hard 
cases, into " three years' absence for one gone to 
sea, the ship not being beard of for three years, 
when a voyage is usually made in three months." 
But this is not really a third cause of divorce ; it 
is only a declaration that the probabilities of death 
were so strong that a new marriage after that 
lapse of time ought not to be regarded as bigamy. 
And, indeed, a law of the first year of Jamea the 
First, which lays down this same principle, and 
fixes on this very terra of years in applying it, 
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must have furnished a model and an authority to 
the colonists. Such waa the early legislation, 
■which continued substantially unaltered until after 
the revolution shook and broke off the old tradi- 
tions, and a new development of society began. 
"When now marriage caroe to be looked upon 
more and more as a mere contract, when religious 
and moral considerations were kept apart from 
political, when legislation, perhaps in inexperien- 
ced hands, set about removing palpable evils with- 
out looking at remote consequences, when cities 
with their peculiar vices and their low population 
grew in size and number, when an emigi'ation 
from the Eastern States gave up its lands and 
homes to an inferior class of society, and in the 
"West many of the foreign settlers had been trained 
up under loose laws of divorce — when such causes 
as these were acting, it is not strange that laxer 
principles, touching the sanctity of marriage, crept 
in and expressed tliejuselves in legislation. But 
aside from these social causes of change in the laws, 
we must admit that there was a kind of logical 
necessity for a broader system of divorce. If de- 
sertion was a good ground for divorce, it might be 
asked why should not neglect to provide for a 
wife, or refusal of cohabitation be such also, which 
are kinds of desertion, or imprisonment for crime, 
wliich is enforced desertion. Why should not 
cruelty and intemperance be good grounds, which 
practically break up the family union ? And as 



,1 Google 



IN THK USTTED STATES. 197 

there ;ire other actions which ]ie on the hordei^ of 
these, why should not they he good gronnds for 
divorce, if the sufferer desires it? Aud bo, for 
anglit we know, by and by, it may be argued that, 
as the essence of the marriage, considered in its 
spirit, is love, when this ceases, there is no good 
reason why marriage should not cease at the pleas- 
ure of the parties. Thus we come to the Roman 
practice, to the conception of marriage as a mere 
contract, and to the principle that incompatibility 
of temper or a new passion may legitimately put 
an end to what even the Eoman lawyere called the 
individua vitm conmetiido. 

It wonld be a dreary and profitless task, if we 
were able to undertake it, to give even an abstract 
of the laws relating to divorce of a large number 
of separate commonwealths. All that we shall 
attempt is to enximerate the causes, which author- 
ize tlie dissolution of marriage in any of those 
States of which we have not already particularly 
spoken. 

1, Adiiltery. This can be followed by divorce 
everywhere, and the definition is substantially 
the same tliroughout the States. It is, as the 
statutes of Rhode Island define it, illicit inter- 
conrae of two persons, one of whom is married. 
Certain States, as Alabama and Mississippi, in 
their criminal laws punish Kviiig together in open 
and notorious or continued adultery rather than 
a single, act if brought to light ; but we suppose 
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that they would not depart, in the practice of the 
court, from the ordinary defiTiition of this country. 
It is a siugularitj of the lawa of one State that 
the coliabitation of divorced persons Bubjects them 
to the penalty for adultery. 

2. Desertion. This offense is called by several 
names, as "abandonment," "utter," "malicious," 
" wilMand eontinued,""continued and obstinate" 
desertion, — ' ' abeenee without good cause, " " aban- 
donment and desertion." The sense in all the 
forms and expression is no doubt the same. Ab- 
sence from the common dwelling and the society 
of the wife or husband, not for the purpose of 
business, but with the evil or " malicious intent 
of not fulfilling conjugal obligations," and that 
absence, not interrupted by occasional visits, but 
continued long enough to test the disposition of 
the offender, may be said to constitute the oifense 
thus described in different words. What the time 
of continued absence shall be is generally indi- 
cated in the statutes. In Indiana it is " one year, 
or less,"* if the court is satisfied that reconcilia- 
tion is improbable, and in Missouri two years 
without good caiise. In four or five other States 
it is two years (Pennsylvania, Michigan, Illinois, 
Alabama, Tennessee), and three years in seven 
others (Maine, New Hampshire, Vermont, Con- 
necticut, Maryland, Georgia, Mississippi), while 

* But bj an act of 1859, "or less" and what follows iasliiekPQ 
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five years — the prescribed time in Massachusetts, 
New Jersey, Virginia, and Louisiana — is tlie 
maximum fixed in any of our laws. The statutes 
of Rhode Island prescribe five ycara or less ac- 
cording to the judge's discretion. In one or two 
States there is no time specified, as seems to be 
the case in New York and North Carohna, In a 
number of these States it is made to involve, if 
proved, separation from bed and board, in others 
divorce a mn&ulo, and in one or two the one or 
the other according to the aggravation of the 
offense as estimated by the court. In Massachu- 
setta desertion for five consecutive years may fur- 
nish cause for separation, and a libel in this case 
is not defeated by a temporary return of the 
deserting party, if it seems not to have been hona 
fide but to have proceeded from an intention to 
defeat the divorce. The wife, leaving the bus- 
hand on account of extreme cruelty or neglect to 
maintain her, does not desert Kim, and has her 
remedy as an injured party. After separation 
from bed and board, if no reconciliation take 
place, the originally innocent party can obtain a 
divorce at the end of^ five years, or either party at 
the end of ten. * 

• A curiosity of legislation is the act of Gfeorgia, passed Marcb 
18, 1365, just before the Coofedernoy collapsed, to ttia effect that 
diToroe a vineuia, may be granted to loyal females whose hus- 
bands are in the service of the United States, or have been 
Toluutarllf within the lines of the enemy, giving them aid and 
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3. Imprisonment for crime is absence or forced 
separation, caused by the gnilt of one of tlie par- 
ties, and preventing tlie fulfillment of conjugal 
and family duties. For this reason, and perhaps 
on account of the disgrace also, most of the States 
regard this as cause for divorce or separation. 
The length and the place of imprisonment and 
the kind of crime are variously defined. In Mas- 

3 hard labor for five years or for life is a 
i for divorce, and no pardon has any 
effect on the sentence. In Maine imprisonment 
for life dissolves marriage without legal proems. 
Yermont agrees with Massachusetts except in the 
time of confinement, which is made to be three 
years or more. In other statutes the punishment 
authorizing divorce must be infamous, or for 
felony, or in a penitentiary, and its length two 
years, or not less than two, or for life. 

4, In the statutes of a few States, sa IN'ew Hamp- 
shire, Massachusetts, and Kentucky, joining a 
religions society which holds marriage to be un- 
lawful — together with refusal to cohabit with the 
married partner for six months, as the law of 
New Hampshire adds, in a somewliat ambiguous 
construction of words — is made a ground for di- 
vorce. And accordingly there appears one case 
of divorce from a wife for this reason in the lists 
of divorce of Massachusetts during five years. 

comfort. Compare wliat is said of a aoular cause of divoi'ce in 
ri-sECh law, in Chapter IV. 
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The law of tbis State prescribes that the member- 
sbip in such a sect shall have lasted three years 
before a libel can be presented, while that of New 
Hampshire, if we undei-stand it, reduces the time 
to sis months' refusal of cohabitation after joining 
religionists of this description, 

5. Neglect to provide for a wife's maintenance 
or support lies between desertion and cruelty. So 
tills also is added in a number of statutes as a 
reason for divorce, or for separation in those codes 
to, which separation is known. This is at one 
time d^cribed as neglect or refusal of the hus- 
band to suppoi-t the wife, when lie has tbe ability 
(Khode Island), at another as a wasting of his 
estate and neglect to provide for his family (Ken- 
tuclty), or the refusal suitably to maintain a wife 
(Hassaehnaetts), or gross and wanton neglect to 
maintain a wife (Michigan), or refusal to provide 
for ber (New York). This wrong of the husband 
may involve separation in the last-named State, 
in Maine, and in Massachusetts; separation, or, if 
the court thinks fit, divorce in Michigan and Khode 
Island ; and divorce in Kentucky. 

6. Connected with neglect to provide for the 
family and with cruelty also, are habits of intox- 
ication, which are a cause of divorce or more fre- 
quently of separation in many of tlie codes. Some- 
times this is described as habitual drnukenness 
(New Hampshire and other States), sometimes as 
gross and confirmed habits of drunkenness (Massa- 
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chusetts), wliile again we find in some codes a 
speeification of the length of time during which 
the habit has lasted. It is three years' habitual 
dninkenness in New Hampshire and two years in 
Missouri. Ill North Carolina a statute authorizes 
the court, if a man becomes a spendthrift or a 
drunkard, to decree alimony without separation, 
provided the creditors are not thereby injured. 

T. In almost all the statutes which we have 
consulted, ci-uelty, under some form of words or 
other, is a cause for either absolute or qualilied 
divorce. Probably there is no code of any State 
in which tliis does not appear. It is described in 
such phrases as intolerable severity (Vermont), 
extreme cruelty (New Hamj^hire, Maine, and 
other States), cruel and abusive treatment (Massa- 
clmsettfi), intolerable cruelty (Connecticut), cruelty 
and conduct rendering cohabitation unsafe for the 
wife (New Yorli) ; as cruelties endangering life, 
and indignities making life burdensome (Penn- 
sylvania), which the laws of North Carolina and 
Tennessee substantially repeat, the iirst adding to 
it toiiiing the wife out of doors, the other, ejec- 
tion. Louisiana has much the same definition. 
Tennessee further adds in her code attempts on 
life by poison or other malicious means, which is 
made a cause of divorce, while cruelties, indigni- 
ties, and ejection are causes of separation. In 
Kentuckj', the cruelty, or gross cruelty, is mea- 
sured by the time: it must have continued six 
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months ; but another specification is added — cruel 
beating or injury — to whicli no such continuance 
is attached, so that a single act, for any thing that 
appeal's, may be a sufficient cause of divorce. 

In some statute it seems to be assnmed that the 
husband only will be guilty of cruelty, as the 
stronger party ; in others, the expressions are in- 
definite, and may apply to both. What the view 
of the courts is on this point may be learned from 
Mr. Bishop's worlc (i., g§ T61-763). In the list of 
divorces granted during five yeare, published by 
order of the legislature of Massachusetts, by the 
side of one hundred and nineteen divorces or 
separations, granted for cruelty of the husband, 
there appear three for cruelty of the wife. Taken 
in a wide sense, as including indignities and con- 
duct rendering life unsafe, the remedy may be as 
much needed in some cases by the one sex as by 
the other. 

Besides these causes for interference in the rela- 
tions of married persons, some of the codes intro- 
duce othere which oceuri'ed before the marriage, 
and rendered the union either void and unlawful 
altogether, or voidable if the complaining party 
chooses to assert his or her i-ighta. As these cases 
have properly nothing to do with our discussion, 
wliich is confined within causes for divorce oc- 
curring atter marriage, and as they are illogically 
brought together with divorces proper, we may 
pass them by. We may, however, notice those 
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laws -whicli prohibit maniage between a wliito 
and a blacls person, or between a freeman and a 
slave, as either now of questionable constitution- 
ality, since the I'aces are placed on an equality, or 
as no longer having any application. 

A few of the States have somewhat remarkable 
provisions in tlieir divorce laws, which deserve 
particular attention, either as opening a wide door 
of divorce or as putting the whole subject within 
the discretion of the courts. In the Revised 
Statutes of Maine (1857), after causes for divorce 
had been mentioned, aa if the burden of specifying 
numerous pai-ticnlars was quite too great for the 
law-maker or the codifier, we find it said that 
divorce a vinculo may be' granted by any justice 
of the Supreme Court, at any term, in the county 
of the residence of either party to the application, 
" whenever, in the exercise of a sound discretion, 
he deems it reasonable and proper, conducive to 
domestic harmony, and consistent with the peace 
and morality of society — ^if the parties were mar- 
ried in this State, or cohabited here after mar- 
riage." In North Carolina, the statute, after 
providing for certain special cases, adds, that if 
" any other just cause of divorce exists," the in- 
jured party may obtain divorce a virumlo or 
a mensa et toro, at the court's discretion, or a 
decree of alimony only, if no more be demanded 
(Eevised Statiites of 1855). The law of Indiana 
provides that divorce may be decreed by eii'CLiit 
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courts, on petition of a Jiona fide resident in the 
county, for certain causes, and then adds, and for 
any other cause for which the court shall deem it 
proper that a divorce should he granted. But the 
action of the Circuit Court can he revised by the 
Supreme Court (Revised Statutes of 1862). In 
Iowa, the statute authorizes a divoree when the 
fact appeare " that the parties cannot live together 
in peace and harmony, and that their welfare re- 
quires a separation."* In Rhode Island, divoree 
may be decreed for sundry causes, " and for any 
other gross misbehavior and wickedness in either 
of the parties, repugnant to and in violation of 
tlie marriage covenant " (Revised Statutes). And 
in Connecticut a well-known clause of a statute, 
passed in 1849, allows divorce for " any such mis- 
conduct as permanently destroys the happiness of 
the petitioner, and defeats the piirposes of the 
conjugal relation." The discretion given by some 
of the laws in so important a matter must bo very 
embarrassing to the judge, and may result in the 
most diverse usages, according as he has loose or 
strict notions of the sacredness of marriage. The 
looseness of others of these laws will, almost of 
course, stretch the facility of granting divorce to 
the extreme limit. 

In Illinois, the interpretation of the Supreme 
Cotfrt has taken away Irom the jndges what seems 
on the face of the statute to be a great latitude of 
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discretionary power. Besides the causes for di- 
vorce arising after marriage, wliich are five — 
adultery, desertion, extreme and repeated cruelty, 
two yeai's' habitual drunkenness, and conviction 
of felony or other infamous crime— the statute 
empowers the courts to hear and determine all 
causes of divorce not tiuthorized by any law of the 
State, and to decree a dissolution of the mamage 
bonds, if judged expedient. But tlie Supreme 
Court lias decided that the discretion given must 
be limited to common law cases omitted in the 
enumeration of the statute, viz, : precontract, and 
relation by blood or by marri-age. Applications 
on these grounds are rarely made.* 

A number of laws determine the time of resi- 
dence in the State before a party can bring a libel 
or petition for a divorce, and some others prescribe 
what effect foi'eign judgments in certain eases are 
to have within the jurisdiction of the States con- 
cerned. Both these points are of extreme import- 
ance, as emigration is so easy, and temporary resi- 
dence in another State may be used for the pur- 
pose of obtaining a divorce not possible in the 
State where the party had a previous domieil, and 
to which he expects to return. The States are 
natm'aUy not willing to have their courts used by 
foreigners, after a short sojourn, for the purpose of 
efteeting a divorce, and the difficulty of aseertain- 
J. Perry, Esq., has kindly given ma 
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ing wlietlier due notice haa been served upon the 
ad?erae party, when he is a non-resident, may 
oftentimes he very great. And, on tlie other 
liand, as divorce is more suhject to local law than 
marriage is, so that by the law of nations no forum 
la ohiiged to recognize the validity of the divorce 
law of a different religion or state of manner, it 
will naturally come to pass that a State of the 
Union will not feel itself obliged by courtesy to 
allow a divorce granted in another State to have 
effect within its territory, from which the parties, 
being residents, or one of them, had gone abroad 
for the purpose of obtaining the divorce. But 
into the details of these matters we do not propose 
to enter ; they come within the province of the 
courts, and the details into which they run must 
be learned from extensive treatises built on the 
decisions of courts, such as Mr. Bishop's commen- 
taries. We only add, that a State like Indiana, 
whose divorce laws are exceedingly loose, where 
a year's residence qnalifies a person to petition for 
a divorce, where a case can be tried thirty daya 
after notices are published in a newspaper of tlie 
county where the suit is bi'ought, and where 
divorce fully frees both parties from the marriage 
contract, opens a wide door as well for ex parte 
suits, where the defendant is ignorant of the pro- 
ceedings, as for gross coUiisii^s, and loses its 
reputation among its sister States. " Nothing is 
more common," writes a gentleman of high stand- 
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ing, living in one of the cities of Indiana, " than 
to form an acquaintance with some respectably 
appearing gentleman or lady who has come a 
eti'anger to our city, and learn soon after that the 
object of the visit is to remain long enough to 
apply for a divorce. There is, however," he 
adds, "a growing public sentiment demanding a 
change." The acts of 1859 indicate a slight in- 
fluence of a better feeling. Abandonment is put 
at one year, the clause "or leas, if the court is 
satisfied that reconciliation is improbable " being 
omitted. The petitioner must have resided — as 
was said before — one year in the State; and 
judgments concerning divorce are opened on be- 
half of non-residents. 

Nor need we here do more than allude to the 
obstacles put in the way of divorce by the lawH 
of many of the States, when some previous con- 
duct of the petitioner furnishes a good reason for 
the denial of his petition. Such conduct is — es- 
pecially if adultery be the alleged cause of the 
petition — the complainant's or petitioner's similar 
infidelity, condonation, or indulgence shown in 
cohabiting with the defendant after knowledge of 
his or her offense, long delay to notice the offense 
which is at length brought before the courts, or 
connivance or collusion of the two parties. The 
principles that dictate such provisions of law will 
govern the courts where there are no expr^s 
statutes of such an import. 
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More important ia it for our special object to 
eonsi(3er tlie results of divorce to the parties, the 
liabilities or disabilities and the penal conse- 
quences, if any, which may follow the offense of 
the guilty party. Here, first of all, the way in 
■which the different States view the sin of adnltery 
is deserring of notice. Some, as New Tori? and 
South Carolina, have always followed England in 
not considering it a eubject of CTiminal punishment, 
iior have we noticed it among the misdemeanors 
mentioned in the statutes of Kentucky, of Ten- 
nessee, or of Louisiana,* In some other codes 
the penalty is very small — in Maryland itia a fine 
of ten dollars ; in Virginia, of not less than twenty. 
In most of the States it is an offense subjecting the 
parties guilty of it to fine or imprisonment, or 
both, but the amount varies greatly. The fine 
f^enerally falls between one hundred and five 
liundred dollars ; the imprisonment runs up from 
confinement in a common jail of not more than 
sixty days, as in Georgia, or not exceeding six 
months as in Missouri and several other States, 
to a year, which is the maximum in most of the 
codes, or even to five years, as in Vermont, Maine, 

* In Mr. laWngston'a code the gi^Ity woman forfeits sll matri- 
monial gains Bcd certain leadiog civil rights. Her partoer ia 
gailt is liable to a fine of between one hundred aud 
dollars, or to imprisonmont not more than six moi 
band keeping a conoabine is SAibject to tlia same . 
the right for a certain time cf being a tutor or i 
chCdreii. 
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and Coniiecticiit. In a few States a repetition of 
the offense increasea the penalty. Alabama im- 
poses in the first instance a fine of not less than 
one hundred dollars, witli imprisonment in a 
county jail, or confinement with hard labor fur 
not more than half a year, while a renewed offense 
between the same persons trebles the line and 
doubiiB the imprisonment; and a third transgres- 
sion is visited with two years' hai'd labor in the 
penitentiary. The laws of Illinois, again, which 
impose on each party a fine of two hundred dol- 
lars, or six months' imprisonment for the first 
offense, donble or treble it for successive new 

The feeling of the early settlers in some of the 
older colonies was in striking contrast with the 
tender treatment which adultery meets with from 
existing laws in this country. The first laws of 
Massachusetts made it a capital crime. By the laws 
published in 1699, persons convicted of adultery 
were set on the gallows with a rope ronnd their 
neck, one end of which was cast over tlie gallowfi, 
then they were whipped on their way to the jail, 
not exceeding forty stripes, and were obliged to 
have a letter A, two inches long, "of color con- 
trary to their clothes," sewed on the sleeve or back 
of the outer garment, in open view. And if such 
persons were foand without the mark, they were 
to be whipped not exceeding fifteen stripes for 
each neglect to wear it. The Connecticut laws of 
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1673 required tlie same brand to be burnt in on 
the forehead, together with the wearing of a halter 
and public whipping. In Khode Island, in 1055, 
a wife confessing her guUt was Bonteuced by the 
General Assembly to pay ten pounds fine and to 
receive thirty stripes in two installments.* And 
Vermont, although settled so long afterward, iu 
tlie oi-iginal Jaws follows the older colonies of 
Massachusetts and of Connecticot iu its penalties, 
which are thirty-nine stripes, or an A branded on 
the forehead and the same mark on the clothes, 
with a liability of ten stripes if the convicted per- 
son is found without it. In the statutes of 17S7, 
the brand on the forehead is omitted, but the 
guilty persons are set on the gallows and are to 
wear the mark on their clothing. So also iu Penn- 
sylvania, a law of 1T05 exposed snch persons to twen- 
ty-one lasht's or a fine of fifty pounds for the iij:Bt 
offense, to the same number of lashes with seven 
years' hard labor, or a fine of one huiidred pounds 
for the second, and for a third to a repetition of 
the same penalties, besides the brand with the letter 
A, In Virginia, again, by the law of 1691, a fine 
of twenty pounds sterling was imposed for every 
offense, but if the offender was unable to pay the 
fine, thirty lashes on the back or three mouths' icn- 
prisonment could take its place. In 1696 the 
money fine disappears, one thousand pounds of 
tobacco and a cask, or twtnty-five lashes, or two 
'Arnold's History of Rhode Island, i., 320. 
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moatlis' imprison men t being now the penalties. 
In 1705 the statute omita inaprisonment, but re- 
tains the tohaeeo and cast or the twenty-five 
lashes. Thus the Puritan, the Quaker; and the 
Koyalist colonies agree in the eeveritj with which 
they punish the crime of adulteiy. But tliey 
agree, also, in softening down their legislation on 
that point. In Pennsjlrania imprisonment for a 
year, or a fine not to exceed five hundred dollars 
now expresses the indignation of the community 
on this point. In Virginia, a fine of not less than 
twenty dollars seems to be the entire penalty. In 
Massachusetts, the crime is visited with a mulct 
of five hundred dollars, or imprisonment in the 
State prison for three years, or in a jail for not 
more than two. In Vermont the limits are five 
years' confinement or a thousand dollars fine ; 
while in Connecticnt imprisonment for not lees 
than two or more than five years is the only pen- 
alty. It were well if these penalties were not 
almost obsolete. In the reports of the Commis- 
stouer of the State prison in Ehode Island, we find 
in the coarse of twenty-eight years, one solitary 
person imprisoned for that crime.* And our im- 
pression is both that there is no peculiar slackness 

* A gentleman writea from r Stiita where the penalty for adul- 
tery is a fine not esceeding one tbovisand doUars, or impcisonment 
not Biceeding twelve months, as followa. " Thia oCfenae is some- 
tunes, but not often, puuiahed by a ncminol fine, and in esse of 
negroes, I have known impofjoument added." 
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in executing the laws in that State, and that every- 
where public opinion does not demand the infliction 
even of the pecuniary penalty. We are aware of 
the difficulties attending conviction for this crime, 
and the comparative innocence in some cases 
of the nominally offending party; but surely 
in the vast multitnde of cases of divorce for adul- 
tery, many of which are blazoned before the eyes 
of men with disgusting publicity, ttere must be 
more deserving of punishment and capable of 
being convicted than are ever brought to justice. 
Meanwhile, private vengeance, unpunished and 
excused, is taking the place of public law : it 
would not be strange if more persons had been 
put to death within ten years past by injured hus- 
bands than the law has caught with its very gentle 
hooks. So it must ever he. Rude justice, violent, 
lawless, excessive retribution fills a vacuum from 
which the justice of society has leaked out. Let 
society forbear to punish homicide, and blood- 
revenge becomes an institution. Let it forbear to 
punish adultery, and the aggrieved kill the offend- 
ers, not merely when caught in the act, which law 
often authoi-izes, but on calculation and in cool 
blood. 

We are not aware that any other species of 
injury done by one of the married parties to the 
other is made penal, except so far as the same 
kinds of wrong, on whomsoever inflicted, rre 
punished by society. 
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There are disadvantages in respect to property, 
to which, especially when adultery is the groEnd of 
divorce, the guilty party or parties, against whom 
the divorce is issued, are exposed. Thus, according 
to the law of Maine, when the wife is an adulteress, 
the husband may hold both her personal estate 
forever, and the real estate also of which she was 
seized during coverture, it they had a living child 
born during marriage, and if not, during her life, 
in case he survives her. But the court may grant 
her BO much of her real or personal estate as is 
necessary for her maintenance. Similar laws exist 
in ifaesachusetts, Khode Island, and Micliigan,* 
The law of Tennessee prescribes that the husband's 
rights, if he is the complainant, to his wife's prop- 
erty shall be the same as if marriage had con- 
tinued. Others still leave the whole subject of 
alimony to the judge's discretion, or lis a limit 
beyond which it ehall not reach, which limit, 
where the husband is guilty, must not in Rhode 
Island exceed half his real estate and half his per- 
sonal. In Maine, if the husband is guilty, tlie 
wife is to have dower in his real estate, as if he 
were dead, and to have her own restored to her. 

In -regard to the power of the guilty party 
to contract a new marriage, the States differ ex- 
ceedingly. Some lay no restrictions whatever on 
the liberty of divorced persons, so that, whether 

* TLis law of Rhode Island refara to various kiniJs of offenaea, 
those of other States, we believe, to adiilterj only. 
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complainants, or defendants, tbey are entirely free 
to marry one another again the next day, and the 
adulteress is free to marry anybody, even the parta- 
ker of her sin. 8ome of those States which in their 
]awsauthorizeseparationsfi'omhedan(5 board, leave 
it to the parties — when the separation is perpetual 
— to become reconciled and to come together, 
while others put such reconciliation into the hands 
of the court, as a formal and solemn act. The 
following are some of the restrictions on the lib- 
erty of remarriage after divorce which we have 
noticed in the laws of the older States. It is in 
some of the States left to the eonrta to decide 
whether the offending party shall marry again, 
lu Virginia a decree may forbid remarriage, bnt 
may afterward be revoked for sufficient cause. 
In Kentucky no such decree of remarriage can be 
legally made within five years. In Mississippi the 
law is as in Virginia, and in Missouri it is in any 
case of divorce as in Kentucky, with the additional 
proviso that the court may shorten this time of 
probation, but that such order must be made in 
a term subsequent to that in which the divorce 
was granted. In several States cohabitation after 
divorce brings on the parties divorced the penalty 
due to adultery. This is the case in M^sachusetts, 
New Jersey, and Michigan. In others the offend- 
ing party, or, it maybe, the offending party where 
adultery furnishes ground for the divorce, cannot 
marry during the life-time of the other pai'ty. 
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Sticliaregnlatioii wefindin the laws of l^ew York, 
North Carolina, Georgia, and Massachusetts; in 
which latter State such marriage, when unanthor- 
ized, ranks with polygamy in its penalty, but the 
judges may give liberty of remarriage if they see 
fit, on the petition of the gnilty party, when the 
crime is not adultery. !Fhially, Louisiana, follow- 
ing the French code, prescribes that the offending 
party shall never marry the partner of hia or her 
guilt, on pain of bigamy and of having such mar- 
riage pronounced a nullity. On the other hand, 
we have noticed no restrictions on the marriage of 
divorced persons in the laws of Maine, New 
Hampehire, Vermont, Ehode Island, Connecticut, 
Pennsylvania, Indiana, Illinois, and Alabama, 
while several of these States— Maine, Connecticut, 
Indiana-— espressly declare the parties free to 
marry again,* 

In looking back on the ground over which 
we have thus far traveled in this Chapter we per- 
ceive that the number of causes for which divorce 
may be obtained has been very considerably in- 
creased in modern times. There is an increasing 

* It is quite poasilile that errors may have crept into the sketch.- 
es of divorce legislation which we ha.ve presented to our readers. 
We have Bpsnt a good deal of Ume in ooQsultiiig the complsta 
collection of statutes in the Stale House at Hartford, where the 
State Librarian offers erety facilty and assistance, hat the hurry 
of taking notes, without the facililj of verifjdng them afterwai'd 
ID oases of doubl, must bring with it more than one mistake. 
We shall be happy if soma charitable reader will set as right. 
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desire to be free from the marriage bond on grounds 
which were, of old, regarded as insufficient ; and 
an increasing wilHngneas on the part of law-makers 
to gratify such a desire, as well as an increasing 
tendency to legislate on marriage as being a mere 
contract, to the neglect of its moral aspect. On the 
other hand, there is an impression in the mind of 
many persons that divorces, at least in a number of 
the States, are multiplying; that in a certain 
stratum of society — shall we call it Protestant so- 
ciety ?— -the feeling of the sanctity of marriage is 
passing away ; that the highest crimes against that 
covenant which stands as a symbol of the tmion 
of Christ with his church, are either excused, or 
regarded as things of course, or even laughed at. 
Moral indignation, it is thought, no longer visits 
the adulterer or adulteress ; the more vulgar news- 
papers joke about the crime, and divorced persons 
are no longer under that frown which met them 
formerly, even when divorced for causes below the 
greatest. 

Is it true that divorces are increasing? Is it 
true that the number of them is at all equal to the 
number in those states in Europe where they a.re 
most freely granted? Is there any difference be- 
tween the different States in the number of suc- 
cessful petitions for this privilege ? 

"We propose to occupy the remainder of this Chap- 
ter with an exposition of the statistics of divorce 
as far as the tables prepared in several of the States 
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place them within our rcaeli. We regret to say 
that the materiala are scanty. It is only of lato 
that tables of births, deaths, and marriages ha^e been 
begun in a poi'tioii of the States, while but a few 
are going a little fai-ther into social or moral sta- 
tistics. Massachusetts has published one list of di- 
vorces for five years, which is cliimsily prepai-ed, 
and leaves to the reader of it the work of counting 
and registering. In Vermont and in Connecticut 
the lists are more convenient, bat in the latter 
State the canses of divorce have not been publish- 
ed with regularity. In Ohio the eminent eommis. 
sioner of statistics, who bas recently been displaced^ 
Mr. Edward D. Mansfield, has prepared very use- 
ful tables. But in most of tlie otlier States all 
this information li^ buried in the desks of the 
connty clerks, and no one, probably, bas taken 
the trouble to collect and make it known to 
the world. Some tables may have been drawn up 
with which we are unacquainted. Yet even ourinad- 
equate materials will supply some valuable results. 
In these comparisons we may as well confess 
that we originally had the state of things in 
Connecticut in view, and were desirous of ascer- 
taining how far this commonwealth differed, in 
one important department of morals, and in re- 
spect to one indication of social advance or de- 
cline, from its sister States. We were desirous, 
also, of finding out, if we could, whether there 
was any movement of divorce toward increase 
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or diminution iu iiEmber, and whetlier the law 
had any thing to do with siiuh movement. This 
has been done onco, and well done, by a friend of 
ours, in an article in the New Englander, enti- 
tled " Divorce Legislation in Connecticut," pub- 
lished in July, 1866 * 

At tho risk of repeating what was there said 
we must remind our readers that to the two origi- 
nal causes of divorce — adultery and deaerfcion — 
there were added two others in 1843, " habitual 
intemperance and intolerable cruelty," and that in 
1849 a new batch of caases was superadded, 
viz. : sentence of imprisonment for life, bestiality 
or any other infamona crime involving a violation 
of conjugal duty and punishable by imprisonment 
in tho state-prison, and — what we have already 
spoken of — any such misconduct of the other par- 
ty as permanently destroys the happiness of the 
petitioner and defeate the purposes of the mar- 
riage relation. Thia last is generally known in 
the State as the " omnibus clause." It appears 
that after each of these advances in legislation 
there was an increase of divorces, that the divorces 
in 1864 were five times as many as in 1849, 
although the population had grown by the addi- 
tion of less than one-half, of which one-half Cath- 
olics, who did not swell the divorces, formed not 
a small part ; and that the " omnibus " clause, 

* See note 5 on OlinptorT., at tJio end of thia volume. 
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both dircdtly and by its influence when other 
causes were weak, aided the petitioners for di- 
vorces not a little. Add to all tliis that after di- 
Toreea are granted there is an unlimited license 
of remarriage, and that there is little fear of pros- 
ecutions for adultery. A man and woman once 
divorced may return to their old connection the 
next day.* The adulterer and his mistress, the 
adulteress and her paramour may be linked to- 
gether in a union which they aimed, perhaps, to 
make possible by their crime. Herod and Hero- 
dias miglit live very comfortably under our laws, 
unless the tetrarch Philip were malicious enough 
not to sue for a divorce. Is it not time, if auch 
is the Ciise, to see whether we ought to warn our 
neighbors, or whether we had better advise them 
to follow our example. How, then do statistics 
show that we stand ? 

The statistics we shall present under the heads 
of the ratio of annual divorces to annual mar- 
riages, and, as far as we are able, to families and 
to population, and shall then seek to gather any 
lessons from them that they may convey. 

In Yermont the ratio of annual divorces to an- 
nual marriages stands thus : 

* A mombor of the committee raised to consider tho subject 
of diToraes ia 18G1 etateii that ha knew a couple in a town near 
his own who were divorced and married again a fortnight after- 
ward, snd obWinod a second divorce on aimilar grounds with the 
first in a very short time. 



,1 Google 



IN THE UNITED STATES, 



Years. 


DivorKas. 


Marriagoa. 


Ratio. 


1860, 


M 


2,179 1 


to 23.2 


1861, 


65 


2,188 


33.7 


1862, 


94 


1,962 


21 


1883, 


102 


2,007 


20 


1864, 


98 


1,804 


18 


1865, 


122 


2,569 ' 


2t 


1866, 


155 


3,001 


19 



Teara. 


DiYOroea. 


Marriages 


1861, 


243 


10,972 


1862, 


22r 


11,014 


1863, 


239 


10,873 


1864, 


313 


12,513 




Tol«I, 1,022 


45,372 



In Ohio (the years begin in July of ihe ye; 
named). 

Years. Divorcoa, Marriages . Ratios, 

1863, 837 22,198 1 to 26 

1866, 1,169 S0,i19 " 28 

1867, 976 
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In Connecticut, 








Tears. 


DiYOroes. 


Marriagea. 


Ratios. 


1860, 


310 


3,978 


1 to 13.83 


1881, 


375 


3,757 


" 13.70 


isca, 


267 


3,701 


« 14.44 


1863, 


391 


3,467 


'< 11.90 


1864, 


436 


4,107 


" 9.64 


1866, 


404 


4,460 


" 11.04 


1866, 


488 


4,978 


« 10.19 


186Y, 


450 


4,779 


" 10.40 



Total, 



3,910 



33,227 



11.40* 



From Pru^ia we have some materials for insti- 
tuting a comparison between that country of no- 
toi'iously loose divorce laws and the States named 
above. We ex<ilude the Catholic population, 
which cannot be done with accuracy in the States, 

* We giye here from Rev. H. LoonuB's article the divoreoa 
from 1849 to 1859, with some other matter touchrag the state of 
divorce ia Conneeticut. These tahlea are taken, as we unfloiv 
stand, from the records in. the several coiraties. 

Tears. Divorces. Tears. Divorces. 

1849 91 1865 208 



18B1 



165 



1857 



18£2 159 1858 256 

1853 186 1859 299 

1854 216 

In 498 divorcea, 169 were granted on petition of tlie husband, 
329 on that of the wife. 

Of these 192 were granted before sis jears of marriage had 
espirod, 306 afterward. 
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and thus the story wliich tlie tables teH is unfairly 
in favor of tlie latter. For instance, in Connec- 
ticut, where the whole number of marnages was, 
as before stated, 4,978 in 1866, the marriages, in 
which both parties were of foreign birth, were 
1,208. Now of these it h safe to say that two- 
thirds, say 800, were Catholics, who rarely peti- 
tion for divorce in this State, Deducting tliem 
we have the ratio of one divorce to less than 
eight and a half of so called Protestant or rather 
non-Catholic marriages. 

Prussia, in 1855. Maniages of non-Oatholica, 
84,914; divorces, 2,937: ratio, 1 to 29. 

Thus Connecticut is at the bottom of the list 
altogetlier. The ratio of divorces to marriages is 
here double what it is in Vermont, nearly fonr- 
fold that in Maesaehuaetts, and much more than 
double that in Prussia. There are absolutely 
more divorces in Connecticut, on the average, by 
108 (viz. ; 364 every year) tlian in Massachusetts, a 
State with two and ahalf times as many inhabitants. 
There were in 1866, more than lialf as many as in 
Ohio, a State with almost five times the population. 

It ought to be said that the divorces in several 
of the States were unduly great in the year 1864, 
and have been so since the war. The reason must 
be that many hasty marriageswere contracted by 
soldiers; the motive being on the woman's part, 
to get a share of the bounty, or the pension, if 
the husband should be killed. But to counter- 
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Lalaoce tliis, the marriages, as always happens in 
similar cases after a war, have iuereased quite per- 
ceptibly, so that the ratio is not much affected. 

Ill Prussia the comparisons are made between 
the number of divorces and the whole number of 
married couples, or between the divorces and the 
whole j)Opulation. The statistica which have 
fallen under our notice are the following, pertain- 
ing to 1838-1840. 

it of Berlin, 67 diyoroea to 100,000 inhabitants. 

Frankfort, 30 " ■' " 

Magdeburg, 35 " " " 

Konigsborg, 34 " " " 

Stettin, 3G, " " " 

Oreifswald, 16 " " " 

In the Bhine provinces, among 600,000 Prot- 
estants, there were four divorces to 100,000 sonls, 
which last item shows that in a Prussian province, 
where the general Code is not used, but the legis- 
lation is based on the Code Napoleon, and the 
people have had a different jaristie training, tlie 
divorces are very few. Or in other words the 
Prussian divorce law encourages and multiplies 
divorces. This is shown also by the tables for 
other parts of Protestant Germauy. Thus, in 
Saxony, in judicial districts, containing 900,000 
inhabitants, taking the average of 1836-1840, 
there were not quite 19 divorces to 100,000 souls. 
In Electoral Plesse there were in 1835, 24; in 
1841, 23; in 1851, 16; in 1852, 17; iu 1853, 14 
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divorces, wliieli point to ratios varying between 
less than 4 and 2 to 100,000 * 

Oai- comparisons of these data with similar 
ones in some of the United States mnat be based 
in part on estimates. Por Massachusetts, we fol- 
low Dr. Jarvis's estimates in the eensns of that 
State for 1865 (page 206). Vermont adds to its 
population so slowly that the United States census 
of 1860 may be taken to represent the present 
number of inhabitants. For Connecticut, we may- 
calculate on a yearly addition of two per cent,, 
■whiuli is about the same increase which prevailed 
between 1850 and 1860, but which may be too 
small, so that the ratio would need to be slightly 
reduced.f 

• From Strippelmaan's Bbescheidangsreoht, a valtiable work 
written by a lawyer at Caaael in Hesse, atid publisbed in 1854. 
Our authority for the otber German statiatios is Viebaljc's Statia- 
titc, part 2, published ic 1862. [The jl.i'isrican authorities are the 
atrnual reports of the Commissioners of Statistics ia Ohio for 
1855-57, a report submitted to liie Legislature of MHsaachusetts 
in 1856, embracing five years, from 18B0 to 1864, tlie State Iii- 
brarian's annual reports In Oonneetiout, which for several years 
have by law embraced divorces also, and for Termont the public 
reports for 18B0, 1861, and a manuscript detailed stal^uient kind- 
ly furnished by Henry Olark, Esq., of Rutland, Clerk of the Sen- 
ate of that State. Rev. W. W. indrews and others have ren- 
dered us importaot assistance. 

t This would give to the State nearly 623,000inhabitants in 1867. 
A calculation from the number of children in the school districts 
for whom money could be drawn — of whom IJiere were in 1860 
105,460 to 460,141 inhabitants, and in 1861, 120,884— would give 
about 5:i7,000. But the ]-atio of children to the whole popula- 
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In Vermont, taking the average, as already 
given, thei-e ia one divorce annually to 3,135 
inhabitants, 33 divorces to 100,000. 
In Massachusetts, there were, in 
1S61, 19.7 divorces to 100,000. 
1863, 18.3 " " 

1863, 19. " " 
1884, 24.8 " " 

In Ohio, in 1865, there were 33^ divorces to 
100,000. 

And in Connecticut, in 

1860, 67.4 divorces to 100,000. 

1864, 85.5 " " 
1867, 87.5 " " 

But this, bad as it is, as we said, tells too good 
a story, for onr estimate of population embraces 
all the Catholics. 

In Prussia, again, as the following table eliows, 
the divorces are steadily decreasing, owing, as 
Tiebahn says, to the more " earnest treatment" 
of divorces on the part of the civil and church 
authointies. The table gives the number of di- 
vorces and of married couples at several intervals. 
1818, 3,138 divorces, 1 to 517 existing marriages. 
1823,2,832 " " 617 " 

1836,3,291 " " 593 " 

1839,2,789 " " 731 " 

tion is decreasing, hence the population may be regarded as 
hjgber atill in 1867. This would givo about 85.B to 100,000, iu- 
etead of 81.5 for 1887, as stated ia the teit. 
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1841, 2,714 divorcea, 1 to 774 existing marriages. 
1850, 2,920 " " 798 " " 

1855, 2,937 " " 966 " " 

TMsjhowever, indicates not the married couples 
among tlxe Prot^tants, as it onglit to do, but 
through the entire population. To get at the 
former, we should have to diminish the last list 
in about the ratio of 16 to 10. Thus, in 1855, it 
would be, instead of 1 to 965, 1 to 603. 

We have no statistics of the number of married 
couples in this country, but the number of families 
is given in the last census of Massachusetts, and 
the average there foimd, of 4.7 to a family, will 
probably apply to the New England States in 
general. Then we should have to deduct those 
families at the head of which there is not a mar- 
ried pair, in order to make a comparison with 
Prussia; but to perform this process we have no 
data within our reach. The nnuiber of families, 
however, in Hassaehnsetts, in 1865, was 269,968, 
and the ratio here would be for 1864 one divorce 
to 862 families. In Connecticut for the same vear, 
there was one to leas than 249 famihes. 

Thus, Connecticut, according to all of these 
measures of its position, occupies a bad eminence 
among the States.* "We should be glad to have 

♦ Indiana ntiil Missouri certainly have no statiatiosof divofco, 
and WB suppose the same to be true of all the Westera States. 
A friend residing in ludlana estimates liie annual divorces there 
to be almost 2,000. If it be eo, the ratio to the number of ia- 
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it in our power to present more exact st.itistica 
touching tlie ratio of divorce to families, foi" it is 
tlie disease that undermines family life. The 
eminent commissioner of statistics for Ohio, in 
his report for 1865, has some striking remarks on 
this great social evil. The number of divorces for 
that year was 837, which, says he, " at the present 
population of the State, is 1 to 3,000 persons, and 
1 divorce to 26 of the annual nnmber of mar- 
rii^es. It is not a very pleasant thought, that, 
when we look upon twenty-six couples of young 
married peo]ile, weknowthat one of those couples 
must be divorced. Yet such is the state of fact. 
To begin with a marriage, we have these facts. 
One of every 60 persons we shall meet on a road 
win be married within a year. But as one-half of 
the population are under the marriageable age, 
and more than half the residue aie married, it 
follows that at least one in fifteen of all the mar- 
e people we meet will be married within a 
two persons out of each thirty of a 
marriageable age, will be married in a year 
— giving one marriage to each thirty. Twenty- 
six times that is 780 ; and thus two persons out 
of 780, or one out of 390 of all the marriageable 

habitants surpasses that of CouneoLiouu It has been lately 
aaaertBd in print that somewhat over 400 divorpea were granted 
in the city of Obicago within one year, 1868 we lielieve. Thia 
la a great number; but the large towns far exceed tlie average in 
this respect. 
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people in the State, will be manied and Jivorccd 
in a year. This ia the ratio, althougli the actual 
divorce will probably not take place for several 
years." 

A soinewliat similar train of thought has oc- 
curred to U3 in regai-d to Connecticut, where, for 
several years, one divorce has taken place to about 
ten marriages. Deduct now the Catholics, deduct 
also the better class of society, than whom a class 
more observant of the family tie exists nowhere 
on earth, and we shall conclude that ont of every 
seven couples that call themselves Protestants one 
will be divorced, while according to Mr. Loomis's 
tables in the IJ'ew Englander, July, 1866, two- 
thirds of the divorces will occur m less than six 
years after marriage. And we believe that the 
present law must bear the burden of this social 
immorality. 

But we cannot help adding one comparison 
more. Dr. Dwight, in his sermon on divorce,* 
says that when the flood-gates were opened at the 
outbreak of the French revolution, there were, 
according to the Abbe Gregoire, 20,000 divorces 
granted in !France in about a year and a half. 
Now, there were, it is said, in 1791, about twenty- 
six millions of persons in France. Suppose now 
that two-thirds of these divorces belonged to one 
year. According to the rate in Connecticut in 
1866, there ought to have been in France over 
* Theology, Sermon 121. 
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20,000, or according to the rate in France tliere 
ought to have been less than 266 instead of 4S8 
that year in Connecticut. If things go on so, 
people will begin to wish that the lower classes, 
among whom now divorces principally prevail, 
could come under Catliolic iniluence. 

We have little to add to this exposition. The 
caasesof divorce are given in the various reports 
presented to the legislatures. Some of the infor- 
mation we annex. InYermont, out of 571 di- 
vorces in five years, there were for adultery, 164 ; 
willful desertion, 188 ; desertion, 60 ; intolerable 
severity, 126 ; for refusal to support, 13 ; with 20 
othera, in most of which more causes than one 
are mentioned. In Massachuaetta, out of 1,294 
divorces granted in about live years, there were 
for adultery, 546, or 42,3 per cent ; for desertion, 
589, or 45.6 per cent. ; for cruelty, 123, or 9,4 
per cent. ; 15 for intemperance, and 21 miscel^ 
laneous. Here the large ratio tor adultery is 
startling. Can this represent the real state of the 
case? In Ohio, out of 3,601 cases of which the 
causes are particularly assigned, there were 
granted for adultei-y, 935 ; for absence and neglect, 
1,030; for cruelty, 440; tor intemperance, 196. 
For Connecticut, we add to Mr. Loomis's tables 
those published by the State Librarian for 1866—7, 
borrowing his remark in his report for 1866, that 
the causes far exceed the number of divorces 
granted. These causes are mainly 
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" The foregoing table of causes is wliolly unreli- 
able," says tbe Librarian in bis report of 1867, and 
only 60 inneh seeme to be deducible, that the cause 
of " misconduct" under the oTnniius clause of the 
act of 1849, is exerting ineref^ing niiachiel", help- 
ing out other grouude where they are weak, and 
having a baleful because a moet indefinite and 
capricious influence of its own. 

In Vermont, again, the husband is tbe libeliant 
in 266 and the wife in 315 cases ; in Xassacbusetta, 
if we have counted right, the husband in 428 cases 
and the wife in 866 ; and in Connecticut in the 
yeara 1866-67, the husband in just one-tliird, the 
wife in two-tliirde of the eases reported, which 
were 810 in number. 

Of the number of cases presented to the courts 
and rejected — which if pubhebed might teat the 
strictness of the courts — we have no accounts, ex- 
cept that in Ohio, in 1867, 1,441 petitions came 
before the courts, of which 975 were granted, 245 
dismissed, and 220 not disposed of at the close of 
the statistical year. 
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Of tlie ongin of the applicants fur divorce we 
liave no items fornislied to ua, save tliat in Ohio 
the counties whei'e the Catliolica form a consider- 
able part of the population fell below their ratio, 
while the " Western lieserve counties have a much 
larger proportion of divorces than the rest of the 
State." These counties constitute "New Con- 
uecticnt," the settlers of which came from the old 
State. The fact is significant 

Hae it not, we ask in closing, been made to ap- 
pear that the law^ of divorce in this country de- 
mand a thorough examination, and, in many 
States at least, a thorough revision, but especially 
in that State formerly the land of steady habits, 
where the law and the habits of the people 
show the greatest degeneracy.* And are not all 
the churches, all right-minded people, all Protest- 
ftiits and CathoHcs, called upon to unite in a de- 



*Iii lesl a commitlee of the legislature of CJoDueoticut report- 
ed an act touching divorce, which ■was not passed but relerrel 
over to the nest legiBlatura as uiiEulBlied business. It contains 
some remedies for the defects of the present law, but they touch 
only minor evils. Section 1 requires, where tlie application for 
divorce is ex parte, the testimony of two credible witnesses resid- 
ing in the State, to the good oharaoter and reaidenca in the State 
of the applicant. Section 2 requires tbat no divorce cases shall 
he heard in chambers or elsewhere than in open court and In the 
r^:ular court-room. Section 3 forbids granting divorce on tlie 
ground of misconduct, until one year after tlie eommenoament of 
the suit, and Section 4 forbids granting it for any other reasoa 
unlQ sijr months afi^er passing the decree, which is to he void 
unless the time for its taking effect be e: 
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mand that there be some check on bo great and 
threatening an ovil as that ■which we have epokeii 
of in this chapter. Wiiat the duty of Ohriatiaii 
churches is in regard to divorce, especially in their 
discipline, and what are the leading features of a 
good, or at least an endurable divorce law, wo 
intend to consider in onr next and closing chap- 
ter. 
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CIIAPTEE VI. 

ATTITUDE OV THE CHURCir TOWARD DIVOECB LAWS: 
PRINCIPLES OP DIVORCE LEGISLATION. 

In closing our essay on tlie subject of divorce, 
we come to a very important field of inquiry ; to 
the relatio]!, namely, between the view of divoreo 
taken by the law of the land and that which ia 
taken by Clmstian morals, and to the questions, 
what are the obligations of the Christian Church 
as to this matter, and what are the true princi- 
ples of a healthy divorce-legislation. We shall 
touch on these points in the order named with all 
possible brevity, and not without the hope of 
helping in some slight degree as well the cause of 
sound morality as that of sound legislation. 

Marriage, as the starting point of tbe family 
and of the state, J.s a divine institution estab- 
lished both in our nature and by positive precept, 
and as involving the welfare of mutually depend- 
ent beings, haa and must have important rela- 
tions to religion, morality, and law. Heligiou 
strives to throw a sanctity around it both by the 
ceremonies with which it is solemuized, and by 
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the gmit wliieli is made to attach to adultery. In 
other words, religion stands up in defense of the 
morality of the family state, and this it does in 
many heathen societiea, as well as under the light 
of Christianity. So also law starts from a feeling 
of the sanctity of marriage; it is huilton a moral 
conviction at its very beginning. There are 
sacred obligations whieh are violated by adultery 
and must be protected. The question whether a 
man can have more than one wife is determined 
by the state of moral feeling in the community. 
Divorce cannot in fact be separated from the 
ends and uses of marriage which He within the 
province of morak, and adultery cannot and never 
has been regarded as a mere breach of contract. 
And BO the better the laws are, the more they 
watch over and exact the fulfillment of those obli- 
gations to which marriage gives rise by bringiug 
new beings into the world. 

Jlarriage is sometimes regarded as a contract, 
and it is very common to draw false inferences 
from the assumption that it is such. If it be only 
a contract, it is natural to argue that it may 
cease at the will of the parties, as for instance 
after a certain number of years, or on failure of 
having children, or when inclination for each 
other has ceased ; juat as other contracts — those 
of service, partnership, or loan for instance — take 
the special form imposed on them by the con- 
tracting parties. And so, as contract is one of 
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the commonest of tlie modes of iotoreourse, it haa 
been used to explain and to belittle both tbe 
chareli and the state. It lias entered into theol- 
ogy, and has pnt a covenant made by God with 
Adam into the place of a great law of race and 
a divine economy. The state has been built on 
compact, made as if by men who had lived alone 
before. In the case of marriage the particular 
parties do indeed make a contract, but it contem- 
plates an entrance into a special definite mode ot 
moral and social life, which the contract cannot 
essentially modify; just as the voluntaiy nature 
of the chmrch presupposes such an unalterable 
type of church existence as Christ and the Apos- 
tles laid down, and as the state, in all its free 
varying forms, presupposes the recognition of jus- 
tice and the protection of the individual. 

Marriage then is more than a contract, and 
must be regarded by right law to have this nature. 
So the Romans regarded it. The well-known 
definition of Modestinus, the eminent scholar of 
Ulpian at the beginning of the third century, as 
well as the similar one of the Institutes which has 
passed into canonical law, contemplates the per- 
petuity of the marriage union of one man and 
one woman as essential to tlie nature of the insti- 
tution. It runs as follows ; Nuptite sunt conjunc- 
tio maris et fojminie et consortium omnia vitffi, 
divint et humani juris communicatio.* 

* Comp. Inat JuEtin, 1-9, § 2. "HuptiEe Eive matrimonlum 
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And from the general principle contained in 
thia definition no legislation of Christian lands for 
a long time together has diverged. It condemns 
polygamy, it frowns on divorce. The union of a 
marriage pair must at least continue until a formal 
act of the State shall pronounce it ended hy some 
misconduct, of one of the pair toward the other. 

But although Christian morality and a state 
■where faith in Christ prevails will take funda- 
mentally the same view of marriage, yet the 
state may require in certain minor points that 
whicli the cbaroh forbids, or forbid that which 
the church either ordains or allows, or it may at 
least allow that which the chm-ch disapproves. 
The first procedure may be illustrated by the con- 
flict between civil marriage and the sacramental 
theory of the Roman Church. The law of France, 
and of other lands which have adopted French 
views, requires all persons contracting marriage 
to go thi'ough a form of civil contract before a 
magistrate,- and then the marriage is IsgifAmwm. 
As for the rest, it leaves to their own consciences 
whether they shall apply to the priest, the minister 
of the sacrament, for the solemnization of their 
union, so that it may be ratum according to the 

est vici et mulieris ooiyimctlo, Indlvjiiuain yitie consiietudinem 
cdntinena." In the decree of Gratian, part 3, Oaua. xivii., 
Quaeafc. ii., e. 3, we have tfia deBnition " consecsuB ergo eohabi- 
tandi et indiTiduam vitES eottsuetadiaem retiaendl in 
conjiiges fecit. IndiTidua vero Titte consuetude e 
omnibus exliibere viro, qualis ipsa sibi est, et e com 
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church view. The Catholic Church has been 
obliged to endure this, although it considers the 
separation of the civil contract and the sacrament 
to be inadmissible, since the contracting parties 
are the administrators of the sacrament. And 
with this feeling the Concordat between the Pope 
and Austria, made a few years since, did away, we 
believe, with the civil contract, which within this 
present year the force of public opinion baa re- 
stored to its former place in the laws.* So also a 
state may prevent marriages which are valid 
according to chnrch law from having validity 
by civil law, as must happen if it admit into its 
legislation a gi-eater number of cases of nullity 
than the ecclesiastical law recognizes. 

But these cases of conflict between state and 
cliurch law ai'e of minor importance, especially 
in Protestant countries ; the most common atti 
tude of the state, outside of the thoroughly Catho- 
lic lands, is to sanction by its legislation that 
which the doctrine of the New Testament and tho 
general sentiment of Christian churches condemns. 
Here there is properly no conflict. The state says 
to the cliurch in regard to marriage and divorce, 
you must take your own course and provide for 
the purity of life and discipline by your own 
measures. The state is not bound to extend its 
legislation over all the departments of moralitj-, 
still less is it required to protect religion by poni- 
* Comp. Riehtor Kirclienr., 6th ed., § 363. 
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tive statutes. We do not, in societies which have 
advanced far beyond the simplicity of the family 
state, generally pnniah lying or drunkcnnees, or 
filthy words or sabbath-bvealdng, or other out- 
ward offenses which a church may fairly notice 
by its discipline. Why is it obligatory on tiie 
state in the case of mariiage and divorce to follow 
the strict rule laid down in the New Testament ? 
Were the state to require what Christian doctrine 
forbids, or forbid what the church requires, it 
would be tyrannical, it would he at war with a 
power co-ordinate with itself, in the end it would 
perish ; hut when it simply allows married per- 
sons to separate from one another for causes not 
recognized by Christ, it lays no burden on tender 
consciences, it comes into no conflict with rehgion, 
it leaves the remedy against the evils of an hnper- 
fect moral code in the hands of the church, which 
is the main support of morality in Christian lands. 
We admit the justice of the pfsition that the 
state ia not bound to forbid many things which 
tlie individual may do in his outward actions 
which are sins in the eight of God, and even in- 
jurious, on the whole, to society. There is a differ- 
ence between doing this and legalizing what ia 
considered by Christian people to be contrary to 
the law of the New Testament, All that 
they ask ia, that, in the matter of divorce 
the state should abstain fi'ora action ; that it 
should enact no laws making immoral separations 
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legal, and thus giving a bounty to immorality. 
When the state imposes no penalty on drunken- 
ness, or lying, or Babhath-breaking, its attitude is 
simply negative. And here it does not cut off a 
remedy, if, by either of tliese sins a man inflicts 
an injury on others, as through Tiolent assault, 
or slander, or disturbance of the public peace. 
But when it grants a divorce for a year's desertion, 
for instance, or for misconduct destroying the 
happiness of the marriage relation, its action is 
positive. It removes from the obligations of the 
marriage relation persons who otherwise would be 
under them ; it grants the power of marrying 
again to persons who otherwise would have no 
such power. Its action, therefore, is not at all 
like its inaction in eases of individual immorality. 
And there is, moreover, a difference between 
the effects of the two. "When sahbath-hreaking 
is not punished by civil law no one would infer 
that the state thought it right, but, when divorce 
is allowed for causes confessedly not sanctioned 
by the New Testament, the state steps forward as 
a teacher of an opposite morality from that of the 
New Testament, Owing to the manifold relations 
of marriage, as well to the civil condition as to mo- 
rality and to religion, people will be very apt to feel 
that divorce is perfectly right, and the iniluence of 
bad doctrine thus taught by the staite will run over 
within the pale of the church, to divorce it from 
Christ's law, to trouble it with many perplexing 
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questions, to injure its discipline and its purity. 
This must be true in Catholic lands, if the law of the 
chureh and the law of the state are at variance ; 
liow much more must it be so in Protestant or 
mixed countries, where there is no such distinct 
and sweeping law of church action as the Catholic 
doctrine of die sacramental quality of marriage. 

The law of the state, as it seems to us, can take 
only one of two positions in regard to marriage ; 
either it must teach that it is neither bound nor 
inclined to support Christian law, or that there is 
such an inveterate leaning toward divorce, that 
the evils from a stricter law ■would be greater than 
those which attend the present loose one. That 
this is a good ground for impei'fect l^islation, we 
admit ; but what a confession of impotence and of 
a coiTHpt civilization to be obliged to go back to 
the customs of a half-barbarons society like that of 
the Jews under Moses, and t-o own that the enno- 
bling conceptions of Christ, which must influence 
law if they are generally entertained, have even 
as yet no practical sway. Moreover, what if it 
should turn out that the laws themselves, by their 
own bad qualities, have multiplied divorce and 
corrupted opinion. Kew York and Connecticut, 
contiguous States, differ vastly in their divorce 
legislation. Is there naturally any greater "hard- 
ness of hearts " on this side of Byram River to 
account for this difference, or is it due to the uu- 
s and anskillfulness of legislators ? 
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But whatever be the attitude of the State, the 
Church must stand upon the principles of the 
New Testament as she expotinds them, and apply 
them to all who are within her reach. The min- 
ister, if his celebration of marriage be not a farce, 
can no more join in marriage two persons who, in 
his view, have no right to form sach a anion, than 
he can aid any other immoral proceeding. Sup- 
pose the persons intending such a union to be a 
woman put away for other cause than that of 
adnltery, and a man, whoever he be, to whom 
our Saviour's words would have application — 
" that he who marrieth her who is put away com- 
mitteth adultery." How can the fact, that such a 
union is legal, in the least degree justify a minister 
of Christ in giving a religious sanction to an act 
which he believes to be an adulterous one ? Ought 
he not to say, in solemnizing such a union, " whom 
God hath not joined together let not man put 
asunder." Or can the minister take the ground 
that he is merely an official pereon in solemnizing 
marriage, whose duty extend only to the point 
of throwing the iniiuenee of rehgion around the 
commencement of a moat important relation ; 
while the question whether the two persons who 
ask for his blessing upon their nuptials have the 
responsibility of deciding whether their union is 
legal and Christian. But if he carried out this 
principle he would be an official person, and 
nothing more, in celebrating the T-ord's Supjier, 
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and thus any one ■who wished ought to have tree 
admission to the Lord's table. There could then 
be 110 disoipline, because, even in the ease of gross 
offenders, it, must needs be left to themselves 
■whether they have repentod or not. In the case 
of celebrating marriage, the minister's duty is 
comparatively easy. A specific act is requested 
of him by persons whose past life is generally 
notorious, whose former relations are matter of com- 
mon fame, if there be any thing scandalous about 
them. The question of what they think right is 
of minor importance for him. He might as well 
indorse a forged note on the ground that it must 
be left to the conscience of the forger to decide 
upon the morality of his act, as to help two persons 
to enter into a union which he regards as adul- 
terous, on the same ground. In the case of giving 
access to all to the Lord's table, the principle in 
question would be more justifiable, because in the 
strictest churches much must be left to individual 
consciences just at that point. But it is a false 
principle in all ministerial acts, and would, if 
allowed, destroy the purity, if not the life, of the 
Christian Church. 

The duty of the minister, in the case supposed, 
seems to be clear. There is another and a more 
important point to be considered in reference to 
the duty of the Christian Church in the treatment 
of those of its members, who, under the law of 
the state, contract or dissolve marriages against 
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the law of Christ. This we say, is the most im- 
portant question, and it ia so for two reasons. 
The tirst ia, that in all countries where a civil 
marriage is required, or where — as in many parts 
of this country — a marriage performed by some 
civil authority, has the same validity as one cele- 
brated by a minister of the gospel, the refusal 
of the minister to act in a certain case has no 
great bearings since the civil authorities can take 
his place. The minister satisfira his own con- 
science ; perhaps he awakens diseu^on in his 
parish, and that is all. But a loose, unchristian 
habit of the Christiau Church, or of Christian 
churches in a community, in reference to marriage 
and divorce, sets up an insurmountable obstacle 
to the recognition and observance of Christ's law 
of maixiage. It excuses bad civil legislation ; it 
inculcates bad principles on the members of the 
chureli ; it fails to teach what it ought to teach, 
what principles of discipline were designed to 
teach. Practically it supports the state in its 
attitude of disregard to Christian law. It thus 
tends to break up the spirit of discipline, to put 
to sUenee the voice of the church in favor of 
holiness, and to take away its power of standing 
Tip in the world as the main support of Christian 
morals. 

The other reason for the importance of this 
inquiry in regard to the duty of the church, as it 
i divorce, is to be found in the occasional 
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difficulty ot the queationa wTiich may present 
themselves. Or, in other woi'ds, until state law 
comes nearer to Christ's law, and until the churchea 
cease to regard the state law of divorce as their 
standard of morality, multitudea of persons will 
be entrapped into forming unions which Christ 
forbids. These cases, and especially certain hard 
casea, where the unchristian marriage was long 
since consummated, may cause extreme perplexity 
to such as desire to obey Christ, and at the same 
time are aware how harsh and grinding invariable 
rules of discipline must be, especially in a period 
of transition from a loose neglect to hea,ltby 
observance of Ohristian rules. 

We say " a period of transition," implying thus 
that at present in this country Christian discipline 
in the matter of divorce by no means attempts to 
execute the law of the gospel. Is not this so ? 
Has not the looseness in the matter of divorce 
passed over from the state to the church? As 
the one holds that its only concern in questions of 
divorce is the maintenance of individual rights, 
with a certain supervision of the welfare of society, 
does not the other, to a great extent, refer such 
questions to the consciences of the parties who 
have, by divorce or by mai'i-ying divorced persons, 
sinned against Ohi-ist's law ? So far as we can 
learn, all Protestant churches in this country are 
loose and negligent in such cases. There are none, 
indeed, that would not exclude adulterei-s from 
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tliD communion, even tiioiigh the State rarely at- 
tempts to inflict its slight penalties tor this crime. 
But there arc few casea, we apprehend, where 
persons legally married receive church censures, 
however unchi'istian their relation may be, whefclier 
judged by Christ's law, or by Paul's rule, aa gen- 
erally interpreted. This slackness of discipline 
may have arisen from the extreme rarity of such 
eases among the members of the church : for a 
long time there was no especial reason for deciding 
what was the meaning of tlie commands given by 
Christ or by his apostles, since cases of divorce 
within the church, if known at all, were for 
adultery and desertion alone. Even after the state 
abandoned the Christian position usually taken by 
Protestants, the practice of divorce was confined 
to the more unprincipled classes of society. The 
chm'ch was thus taken unawares, and its lay 
members, naturally thinking that divorce is a mat- 
ter of state legislation, Overlooking the religions 
side of marriage and the precepts of the New 
Testament, and regarding it in the light of a civil 
contract, were prepared for any slackness of dis- 
cipline which was not intolerable. The ministei-s, 
we judge, are more enlightened than the laity, 
and a reform in discipline may be more difficult 
in those forms of Protestantism where " the power 
of the keys " is intrusted to the congregation than 
in those where the eMej^hip and the minister, or 
the latter alone, exercise this authority, according 
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to a general law of Ihe particular denomination. 
Within a brief period, several eaaea have come to 
our knowledge where ministere in Congregational 
churches refosed to sanction marriages of divorced 
persons, and several others where the church sus- 
tained the looser view of divorce contained in 
State law against the opinion of the minister, wlio, 
in one instance, resigned his place on account of 
the collision. In another ease, an a=(sociation of 
ministers refused to recommend one of tlieir nnm- 
ber to another body, because, in their opinion, lie 
had pnt away his wife unlawinlly. As the Con- 
gregational churches have always been compara- 
tively strict in sustaining the discipline of the 
New Testament, it is liiiely that they will be, 
many of them, the foremost to restore it in case of 
divorce, while others of them will be the last to 
abandon a habit of Elackness which the New 
Testament condemns. 

Our impression then is, that Christian churchy 
in this country do not stand where they ouglit; 
that the cause of this, in part at least, is the in- 
sensible influence of bad State law ; that the 
ministers, as a body, are aware of the evil affecting 
and threateniog the purity and gospel order of 
their churches, but that many of the laity within 
the church overlook the law of Christ entirely. 
It is cheering and a source of hope for the future 
weltare of society, to observe that great bodies of 
Christians are moving for refoma and for return 
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to the old usage in resi)cct to the discipline of di- 
vorce. We have had occaaioo to know that for 
acme time many of tlie Jiiinisters of the Coiigre^ 
gational eliurehes in Connecticut have had their 
thoughts turned in this direction. The Episcopal 
Convention of Connectient held at Middletowu, 
in June, 1868, considered the same subject and 
expressed their sense of the evil of existing State 
legislation in decided resolutions. The Methodist 
Church, North, also, at their late triennial meet- 
ing in Chicago, embraced divorce within the 
topics of discussion ; and although no general law 
of that church, as far as we can learn, was passed, 
the attention given to this point is a favorable 
sign. 

But no action has been, as yet, so decided aud 
BO promising for the future as that of the triennial 
convention of the Protestant Episcopal Church, 
which was held at ISTew York in October and 
November of 1868. The result of the discussiona 
in relation to divorce was the following canon: 

" No minister of tliia ohureh shall aolemnize luatrimony in any 
caae where there ia a diyoreed wife or buaband of either party 
Btill living ; but this canon shall not be held to apply to the inno- 
cent party in a dirorce for the canse of adultery, nr to partira 
once divorced seeking to be united agaio." 

It appears from the debates in the House of 
Deputies, that some members — perhaps not a few 
■ — were willing to go further, and prohibit all re- 
marriage of divorced persons. The canon im- 



,1 Google 



rKISOIFLES Off DTVOECE LEGI3LATIOJI. 249 

poses no obligation on them to act againat their 
conviction 3, 

This canon, which is, we beheve, the iirst 
legislation of the Episcopal Church in the mat- 
ter in hand, repeats a resolution passed some 
sixty years since. We rejoice in its passage, 
■while we mate, in the way of friendly criticism, 
several remarks, of which the first is, that the 
canon allows the marriage of a guilty party di- 
vorced for adultery after the death of the inno- 
cent one, and that even to the partner in guilt. 
Perhaps it was wise to say nothing of this 
case which is noticed hy ancient canonical laws, 
2, It allows ministers to unite a divorced couple 
a second time. But if they ai-e still husband and 
wife, why solemnize their union over again. Do^ 
not the canon admit the validity of their divorce 
when it authorizes ministers to unite them again, 
or is there an intentional ambiguity in the word 
■unite, which can mean marriage or something less, 
and so can suit various shades of opinions ? 
Furthermore, the canon would not only allow the 
reunion to one another of persons divorced on 
account of the adultery of one of the parties, 
but also that of a divorced wife to her first husband, 
even after the termination of a marriage to a 
second husband by divorce or by his death. The 
ancient church would not have disliked the re- 
union in the first instance, after condonation, yet 
would never have thought of remarriage ; while 
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the tmion supposed in the second case would have 
been monstrous even to a Jew, and would have 
"greatly polluted" the land. 3. In practice the 
minister mast generally be guided by the decrees 
of the courts of law. But a decree in many of our 
courts on the score of adultery, is no proof that the 
crime was ever committed. 4. For the minister's 
conscience the canon is an excellent one ; but what 
if the parties get themselves joined in marriage by a 
careless or unBcnipulons minister of another de- 
nomination, and then appear in their pew or at 
the Lord's table. What will the Episcopal minis- 
ter do in their case? If they are not disciplined, 
the canon becomes hrutum fvlm&iv. But min- 
isterB may forbear to discipline, and so another 
canon seems necessary to support the one already 
passed. 

But as long as the church follows the law of 
Christ, and the state makes another law dissolving 
marriage on slighter grounds, there will be 
frequent cases of legal but unchristian divorce 
and marriage. What is the duty of the church 
when such cases arise in which one of the parties 
at least is a member of the church, and amenable 
to its discipline? 

First, we may take the ground that the parties 
in unchristian divorce and marriage have acted 
according to their own views of duty, and ought 
to be undisturbed. This might be a sound rule 
of action if the rule in the Scripture were not a 
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clear one ; if tlie churches had not formally re- 
affirmed tlie rule as their basis of discipline—as 
we suppose them to have done — and if there were 
no important social reasons for giving it all pos- 
sible snppoi't. It is hardlj conceivable that, when 
the apostle bids the Christian wife, who has tor 
certain causes departed from her husband, to be 
reconciled to him or remain unmarried, he did 
not take it for granted that a violation of this 
command would be visited with church censures. 
It is still less conceivable that when Christ calls 
jjutting away a wife for any cause short of her 
fornication by the name of adultery, he did not 
intend that it should be treated as such, by his 
church at least, if not by the state. Por these are 
tangible open acts, not like states of mind capable 
of two iuterpretations, but ascertainable by the 
ordinary vales of evidence. Moreover, the indi- 
viduals concerned, after tie clinrch or cburches 
shall have taken a position, can no longer plead 
ignorance or the excuse of legality. Add to this 
that there is no barrier against bad law, no ade- 
quate protection of society within the sphere of 
those relations with which both church and state 
have to do, unless the chiu'ch not only gives its 
advice in the way of a general rule, but makes 
use also of the single weapon of selt-defense and 
of terror to evil-doers that is withiii its reach — 
exclusion from its privileges. Let the law not 
forbid polygamy, and let a man with four or with 
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many wives seek to enter tlio Christian Oliurcb. 
Is not the benefit to society of a protest against 
polygamy, and of a refusal to admit a polygamist 
into or to continue him in tlie church so great, 
that there could be no doubt bow the church 
ought to act in a case like this i Ought a change 
of the law, which forbids more than one wife, to 
malte Christiana fefel that discipline should be 
slackened in such cases, or ought not this change 
to be a reason rather for enforcing discipline ? 

"We conceive, then, that no believer in the 
gospel and in the duty of retaining puiity among 
believers, can dissent from our position, that in 
cases of maiTiage and divorce where the Christian 
law is violated, the church ought to interfere- 
to prevent by its authority, and to censure by that 
essential power of excluding unworthy members, 
which belong to all societies, even of tlie mcBt 
voluntary character. The Catholic Church is not 
to be blamed for the ground it has taken in this 
matter. Its law of divorce may have gone beyond 
that of the gospel. Its system of prohibited 
degrees is an addition to Christian morality, as is 
confe^ed by the freqneney of dispensations; but 
assuredly it is not wrong in refusing to make the 
law of the state its basis of action concerning 
divorce rather than the law of Christ, nor in feel- 
ing itself called, whatever be the law of the state, 
to educate the people and protect its own princi- 
ples by ecclesiastical censures. 



,1 Google 



S OS DIVOKOE LEaiSLiTIDN. 253 

But secondly, wliile recent cases of divorce or 
of marriage with a person unlawfully divorced 
may be of easy handling, when once the rules of 
the church are dfetinctly laid down, there stUl re- 
mains a class of cases which call for a separate con- 
sideration. We refer to cases where the offenee 
against the Christian rule of marriage occurred 
long since, where the parties in their iiTeligious- 
ness only aimed to Ijeep within the law of the 
state, and have for years reputably sustained the 
relations of man and wife, but now, having at 
last felt the influence of the gospel, are seeking to 
become members of some church of Christ. If 
they had lived in concubinage, the case would 
present no difficulty, for solemn marriage would 
repair the fault, they might repent and do honor 
to the sacred laws of morality by turning their 
condition into one allowed by God and by Ciesar 
both. But in the case supposed, where the sin 
of the individuals concerned was one of thought- 
lessness at first, where the existing relation is not 
only permitted but the severance of it is forbidden 
by civil laws, what position shall the church take? 
Shall it take the position of the Catholic Church 
and require the entire discontinuance of their 
union, at least until the death of a previous hus- 
band and wife, or the similar position of the ex- 
treme abolitionist, who, because slavery originates 
in wrong, would require all slave-holders, under 
all circumstances, to make their alavca fix-c or be 
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caat out of the eiiiirch ? Shall it, we say, take 
this rigorous view of practical morality, or shall 
it say that eases may arise, where, by a sort of 
equity, the ordinary rule ought to be set aside, or 
where there ia a sort of prescription against the 
original and in favor of the existing condition, 
"We confess ourselves to be of this latter opinion, 
and to hold that the positive precept of marriage, 
like some other positive precepts, must bend to 
the necessities of the case. The peculiarities in 
such extreme cases, where the man-iage relation 
is concerned, are due in part to tlie fact that mar- 
riage has a civil as well as a reUgious side, — that 
the state may even forbid the separation of per- 
sons who ought never to have been united in mar- 
riage at the outset ; and in part to the fact that 
marriage itself brings the parties tjj it into a 
unique relation, a relation exclusive, most inti- 
mate, and often involving the highest interests 
of children. "We take in fact the same ground 
which the Catholic Church takes in regard to 
prohibited degrees of consanguinity or af&nity. 
The general rule is valuable, but there may be 
reasons for dispensation. As for prohibited de- 
grees, the dispensation comes before the marriage^ 
but there can be no permission beforehand, no 
consent of the church to such maiTiages as we 
now have in view. Such consent can only come 
afterward, when the married pair forsake a life 
of ungodliness and seek the privileges of Chris- 
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tians. But the case differs from some which may 
present themselves when heathen seek adinission 
into tlie society of Christ. A man must leave all 
his wives except the first, or, at least, except one, 
both because polygamy is directly opposed to the 
spirit of the gospel, and because it would almost 
ruin a newly founded church to allow part of its 
members to have many wives while others have 
tut one. In the case, however, which we have 
supposed, the conple continue with a Christian 
spirit a union which began without it, they honor 
the holiness of the church by repentance, and a 
restitutio ad integrwm, is impossible. 

But it may be said that there is a very plain course 
for parties, thus married against the strictness of 
Christian law, to take. Let them separate and 
lead a life of continence apart. This would be the 
Catholic way of cutting the knot. But here there 
are two obvious difficulties, the disaster to children 
from breaking up the family state, and the perils 
of an enforced celibacy. A better way, in our 
judgment, where sucli peculiar cas^ arise, is to 
consent to the state de facto. It may be right 
even for the usurper, in a certain condition of a 
people, to continue his sway against all justice, 
when bis power has stood the test of years, and all 
the relations of society have conformed themselves 
to the altered state of things. The same holds 
good in the case which we have been considering. 
Let the church, while it cannot be a party to any 
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violation of Chriat's law, accept aii old condition 
of things within certain limits without seeking 
to tear up or overthrow. 

Aa long as the state legislates on one set of prin- 
ciples and the church on another, there must he a 
conflict between the two powers, or else the church 
must succumb, for the state has the outward 
positive relations of life under its control. But 
the two powers may be bi-ouglit near to one anoth- 
er, so as at least not to couie into frequent conflict 
by the efforts of the church to teach the true doc- 
trine concerning marriage and divorce, and by its 
healthy discipline over its members. There will 
then remain those pariahs of society who lie out- 
side of all Christian influeneea and care nothing 
for the sanctity of marriage, and those civilized, 
refined heathens, who look on marriage as a mere 
contract, or as a respectable kind of concubinage. 
Even now divorce and marriage with a person di- 
vorced against the rules of the New Testament are 
principally confined to these classes. It is for the 
benefit of these classes, then, and in order to ful- 
fill its office of purifying instead of corrupting 
society that the law of divorce needs extensive 
reformations and improvements. The Protestant 
churches, if once awake to present evils, for which 
State law and a low conception of marriage are ac- 
countable, can take care of themselves and of the 
interests put into their hands. But how far ought 
a reformation to he carried and at what ought re- 
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formers to aim? A Christian would be glad to 
have an end put to all eonfliet and posBibility of 
conflict between the two authorities, to have 
divorce or separatiou granted only on aiicoimt of 
adultery and malicions desertion, or for the first 
reason alone. In the present state of Christian 
countries, however, this extent of refonnation ia al- 
together unlikely to be attained. In this country 
especially, where the divine in government and in 
social life is so generally overlooked, where doctrine 
concerning the state and the relations of men so 
generally takes the vulgar, apprehensible form of 
contract, where the desire of speedy enjoyment 
and the quick procurement of the means of it are 
degrading the moral sentiments, it cannot be ex- 
pected that reforms of our divorce laws will be 
very tliorough. jjaw-makers will say that they 
are not bound by the morality of the New Testa- 
ment in their legislation touching rights and tho 
common welfare, that you may as well separate 
two parties whohate and injure one another rath- 
er than vainly strive to reach the inaccessible 
ideal by your laws which the next legislature can 
alter, and that strictness in prohibiting divorce 
will not prevent social evil but will only force it to 
pour its flery floods by a new crater upon society. 
"We are disposed to take the ground, therefore; on 
which alone the defects of the Mosaic legislation 
can be justified— that the hardness of men's hearts 
prevents abetter system — and to inquire not what 
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is the best poesible law, but what are some of the 
features of a law tliat is at once desii'able and 
feasible. It is a painful conviction which forces 
us into this position, a conviction, impressed by the 
history of divorce and divorce laws even in Cliris- 
tian civiliaation, that the strict rules of the New 
Testament cannot he introduced into our law, or if 
introduced, cannot long be enforced.* 

A main feature of a good law will, of course, be 
to hold out no indncement to a husband or wife, 
who is dissatisfied with the present condition, to 
get a divorce, in order to contract a new alliance. 
Of course, the innocent party brings the petition 
or libel, and is able by forbearing to do so to 
prevent the other for an indefinite period from 
ean-ying out his or her purposes. And, of course 
the law-maker never intends to bring such a motive 
before the discontented consort. But the law 
offers in fact a premium for divorce whenever the 
disadvantages of such a step for the guilty party 
are inconsiderable. We maintain, therefore. In 
particular: 

1. That the adulteress and the husband guilty 
of adultery ought never to be allowed to marry 
the partner in lier or his crime. We are disposed 
to go farther and preclude the guilty wife, perhaps 
also the guilty husband, from contracting marriage 
with any person whatsoever, at least until the 
death of the innocent partner. In the projct of 
» Comp. Stalil, Pliilog. d, Rochta II. 1, SGi. 



,1 Google 



PRINCIPl-ES OF mVOECE LT:XJT3LA'r[0N, 2!)!) 

the code ciml, as it came "before the coancil of 
state, the adnlteress couM never marry again, and 
the guilty husband conld never marry hie concu- 
bine. M. Tronehet having said that this prohibi- 
tion for the woman could have a dangerous influ- 
ence on morals, by furnialiing an exeuie for fature 
lewdness on her part, the law was amended so as 
to enact that the-eulpable party in cases of adul- 
tery could never maiTy his or her accomplice. 
(Art. 398.) We doubt the correctness of the con- 
clusion while we admit that Tronehet has some 
reason for his opinion. Granting that some women 
thus branded by society will thus act, the question 
recurs whether it is worth while to save them at 
the expense of public virtue. Is it not better for 
society that such a woman lose her ordinary right 
by way of penalty — even as a citizen sometimes 
loses his right of office or of suffrage by fighting a 
duel or by bribery — than that the honorable state 
of the matron be degraded by her participation in 
its privileges. But, however this may be, we won- 
der that the law of England and a number of the 
United States should put nothing in the way of a 
divorced wife's marriage to her paramour. And 
this is the more strange in those codes which, like 
the law of Connecticut, impose the penalty of a 
long imprisonment upon persons guilty of adultery, 
while they permit such persona to marry whom 
they will the day after divorce has been decreed. 
The penalty is never inflicted, and the adulteress 
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" wipetli ber moiith " and takes tlie airs of an hon- 
est woman. 

2, But again, adultery oiiglit to be made penal 
— as it is in almost all tlie States, and provision 
sliould be made that the penalty should follow the 
sentence of divorce witliout any other trial. This 
suggestion will surprise some, perhaps, bnt it is 
simply borrowed irom the owilioode. (Art. 298, 
11. s,), "Za femme adultere sera oondamnSe par 
la Tnsme jv^einent — a la ridusion," etc. But the 
authors and revisers of that well-eonsiderod code 
did not contemplate a loose procedure like that 
which prevails among us, but a careful trial, and 
the same judgment which separated the parties 
■was followed, simply on the requisition of the pub- 
lic officer, by the imprisonment of the woman. 

So alsointheprojeetofalaw of divorce in which 
Savigny had a part, it is provided that in deci-ees 
of divorce for cause of adultery, tlie punishment of 
the adulterous consort is to be pronounced, and also 
that the court is to iind out the partakers in the 
crime as far as possible, and to hand over the evi- 
dence against such, participators to the competent 
criminal court, as soon as the decree of divorce is 



The question here arises whether adultery 
ought to have the same definition for the man and 
for the woman, and the same penalty, whichever 

* Savigny, Yermiacht. Schr. T., 3T3, 
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sex is guilty. According to all tlie ancient codes 
and many of tlie modem there is a distinction 
made between tlie eexes, and the distinction affecta 
the law of divorce.* The crime is the same, ex- 
cept that it is justly regarded as a greater advance 
in wictednesa for women aa a class to be unfaith- 
fal in the marriage relation than for men. The 
harm done to society by such unfaithfulness is far 
greater for the woman, when her guilt ifi, so to 
speak, inside of the family, than when the father 
of the family commits the crime. There are strong 
reasons for mailing a discrimination in punishment 
against the woman, and we incline also to set up 
those limitations on divorce for a husband's adul- 
tery which appear, in the principle, in English law 
and the French civil code, 

3. In all cases of divorce, where the blame- 
worthy party is allowed to marry again, such 
marriage within a certain term ought to be made 
unlawful. This will render it necessary of course 
that the court decide, according to the evidence 
submitted, whicli of the partners ia blameworthy, 
and it may happen that both are so in the same 
or in different degi'ees. The Prussian law re- 
quires such a decision. Among us, as outward 
specific acts are noticed almost exclusively, the 
parties can hardly share the civil blame, and the 
faulty party cannot have a decree in his favor, 
fr otaptera on tie pravisiou in 
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with tlio seeming exception of eases where a wife 
deserts her hustand on account of iU-treatment. 
But whoever can have the fault fastened on him 
ought to be forbidden to marry for a considerable 
period. According to the code cmil this interval 
is three yeai'S in the case of divorce by mutual 
consent. Beyond question such enforced delay for 
a considerable period would act as a very powerful 
motive m. favor of the good conduct of married 
parties. This is shown not only by the nature of 
the case, but by experience in the Ehenish Prussian 
districts under ^French law, where altliough divorce 
by mutual consent was allowed, only a very few 
cases of it occurred during thirty-six years. We 
believe that if parties divorced by the provisions 
of the omnibus clause in the law of Connecticut, 
could not marry again for two or three years, the 
number of divorces would be greatly lessened. 
Nay, if instead of that clause, the divorce by mu- 
tual consont were introduced into our code together 
with the French limitation above mentioJied of 
three years, we should be much better off than we 
are now. 

4. Separation from bed and board without dis- 
solution of wedlock may be resorted to in some 
cases and as a temporary measure. This kind of 
separation was unknown to the ancients, and owes 
its origin to the Apostle's words — " but if she de- 
part, let her remain unmarried or be reconciled to 
her husband,"— which refer, as we have given our 
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reasona for supposing, not to separation for tbe 
cause of adultery but for ininor faults. Being con- 
sistent with the doctrine that marriage is indis- 
soluble and is a sacrament of perpetual efficacy, it 
gradually superseded divorce a vvnGulo which in- 
volved tbe opposite doctrine. Since the decree of 
Gratian was compiled, that is from about the year 
1150, the only separation known to the Catholic 
Church, and to Catholic countries fully obedient 
to its law, is from bed and board for a longer or 
shorter period : for life, it may be, in the case of a 
woman's adultery ; for a time, on account of small- 
er offenses against the law of marriage. The 
feelings of the Oatliolics, trained up for centuries 
by their theory of the sacraments, ought to be 
respected in the legislation of a country where re- 
ligions live side by side on an equal footing. 
Hence in every case where divorce is allowed by 
our laws, either the petitioner who gains his point 
ought to have liberty to choose separation a men- 
sa et toro, or else the wishes of tbe two parties 
ought to determine in this respect. The latter 
appears in the present form of the code civil : " il 
sera libre aux fepoux de former demande en separa- 
tion de corps." Tbe former was contained in the 
fvojet before it was amended : "L'epoux qui aura le 
droit de demanderle divorce pourra le homer a la 
demande en separation de corps et des biens." 
We should unite the two in this way : if tlie par- 
ties can agree, the decree of the cotirt may pro- 
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nounee a separation instead of a divorce ; if tLey 
cannot — as, for instance, in the case of mixed 
marriage — the petitioner or libeler may decide. 
For he, being the injured party, ouglit to have hia 
choice ; and he might have continued the state of 
marri^e by taking no legal notice of the oifense. 
But it is questionable whether his power to put a 
l)ar in the way of tbe other party ought to be 
perpetual. 

But aside from those instances where religious 
scruples, fairly respected by the law, incline the 
parties to qualified separation, we cannot help 
feeling that this bind of divorce is liable to very 
grave objections. Sucb separation is only defen- 
sible on religions grounds, and if it prevailed in 
the law it would desti'oy the balance between the 
civil and tJie religious weight of marriage, throw- 
ing the former out of tlie scale altogether. The 
offended party has rights which he claims to have 
been invaded, and demands reparation. But the 
law refuse him reparation, in order that the 
offending party may be held to repentance. In 
no other ease of wrong is such a principle ad- 
mitted. But a still greater inconsistency with 
justice lies in this, that he is deprived for the 
future, it may be for his life, of an important 
right. He cannot marry again, because of the 
wrong done by Ms partner. It is like chaining 
a husband or wife to the corrupting body of a 
guilty consort executed by the law's sentence. It 
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Is, moreover, a source of great temptation. Let the 
sentence be that of lifelong separation for adultery, 
■which prevents the innocent party from ever 
rnarrjing another person, or forces the two to hve 
together in a state of formal condonation, although 
the wrong has destroyed all affection. Is it likely 
that the majority of htisbands would remain con- 
tinent under that legal constraint, and cannot the 
toleration of concubinage in Catholic countries 
and the levity with ■which it is regarded be thus 
in part accounted for ? And, BtUl further, the 
same cause will lead people to make light of 
adultery, because the choice will be between a 
separation ■which has no effect on the marriage re- 
lation and a winking at the grossest violations of 
its sanctity ? Will not the parties be tempted to 
thin k that to continue as they are, with the allow- 
ance to each other of leading no very strict life, ia 
better than to make a noise about family matters, 
which can have no other effect than that of giving 
liberty to a married pair to live apart? 

Such are some of the moral and jural difficul- 
ties attendant on separation from bed and board, 
when looked at as a general substitute for divorce. 
But the evils mentioned exist in but a slight de- 
gree when it is applied aa a temporary measure 
for those less grievous offenses against the family 
constitution which do not preclude reconciliation. 
Cruelty and drunkenness, which are offenses, for 
the most part, of the husband, render the ■wife's 
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state of life intolerable; desertion and crime, sub- 
jecting to a long imprisonment, break up the 
family state. But the violent man, t!ie sot, tbe 
vagabond, the criminal, may be reformed : and 
■what bettor scliool can be be in than tliat whepe 
he can feel himself to be repairing injuries and 
recovering tbe love of a wife and of children. 
Let tlie separation, then, be reserved for cases 
like these, as a temporary expedient, until it cas 
be seen whether reform is to be hoped for. Only 
tlien, after a long enongh probation, if there 
must be divorce, let the separation be turned into 
divorce on petition of the injured party. The 
MasBaebusetts law allows this substitution, or, in 
other words, permits remarriage, after five years 
from tlie passage of the decree, on application of 
the innocent party, and after ten years, on appli- 
cation of either party. In the code civil, power 
is given to the party who was originally the de- 
fendant, in all cases, excepting where the com- 
plaint is against the woman for a,dultery, "to 
demand a divorce from the tribunal " after three 
years of separation. This permission given to 
the defendant, it is alleged, does no injury to the 
other's conscience, for although this act makes 
it frco for him also to marry again, he may 
still consider himself bound by the law of liia 
church. 

5, The consequences of divorce, as it regards 
[.uoperty, ought to be such that the injured painty 
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sliall Biistam as little pecuniary loss or deficiency 
in the means of support as possible, and the culpa- 
ble party shall be deprived of the benefits wliieh 
the marriage or a marriage settlement placed 
within his or her reach. This was the great motive 
held out by Roman law, for although adultery 
was punishable irora the time of Augustus, the 
penalty must have been rarely, if ever, inflicted, 
and divorce on other grounds enjoyed impunity. 
The an-angements in regard to this point are vari- 
ous in the dii?ereut codes, and the adequate treat- 
ment of it would far transcend our limits. But 
the general principle is not only that the innocent 
and injured partner shall not lose the pecuniary 
advantages formerly derived from the connection, 
but also that, in gross cases at least, the offending 
party shall actually suffer in his goods on account 
of the wrong-doing. Something here must be left 
to the discretion of the coui-t ; but there ought to 
be some positive law directing and limiting that 
discretion. 

6. The same may be said of the custody of the 
children, if there be any. The general principle 
here is that misconduct, which has broken up the 
family state and made light of all household en- 
dearments, shows unfitness to take charge of the 
children. They with the property sufficient for 
their maintenance must be intrusted to that one 
of the married pair who has been proved to be 
most regardful of the family interests, or, in case 
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of snch a person's incompetence, to Bome third 
penson. 

7. The law ought to be specific atid for deter- 
minate causes, and little discretion should be left 
in tlie hands of judges. To put the whole matter 
under the control of the judges without any 
specific legislation would, we are persuaded, be 
fruitful of evil. The judges would vary in their 
decrees — some granting divorce for slight grounds, 
others being more rigid. In sucb a country as 
ours, especially with an elected judiciary of short 
continuance, they might come to represent the 
public opinion, whatever it were, or there miglit 
be such a pressure of tlie bar upon them that they 
could not resist. Accordingly almost all oul^ codes 
have been specific in their detinitions of the causes 
justifying divorce, and have left but little treedom 
in the judge's handa Few of our statutes indeed 
give the courts too great power. The great 
error consists in the allowance of divorce for inde- 
terminate causes, although neither of the parties 
lias committed any act that can be taken hold of. 
Such causes are incompatibility of temper and 
conduct which permanently affects the happiness 
of the marriage relation. We have already called 
the attention of our readera to the mischief which 
the " omnibus " clause has worked in the State of 
Connecticut, Snch a law brings the judges often- 
times into extreme perplexity, for the happiness 
of the maiTiage relation is a very vague thing, 
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and a thing capable of being -painted in very false 
colors by an interested party. It may be affected 
by great and small injuries, by unkind words, by 
lasting difterences of policy in tbe management of 
cbildren, or by a husband's refusal to give a wife 
money that she may dress ambitiously and above 
her rank. It adds strength, as Mr. Loomis ob- 
served in his Article, to other weak grounds of 
divorce. When a charge of habitual drunkenness 
or of failure to support is not sustained, this plea 
comes behind and props up a weak case. It tempts 
parties to marry im providently, and opens the 
door through which they can escape from matri- 
mony, for it amounts to not liking one another, 
and the dislike is enhanced by the prospect offer- 
ed to the hopes of one or the other of making a 
more advantageous connection. Let the acts then 
be palpable on which a decree of divorce is based, 
and if the state of society is such that it shall 
seem desirable to separate parties on such vague 
grounds, let there be no dissolution, or at least no 
immediate dissolution of tJie marriage tie. 

8. The procedure in petitions or libels for di- 
vorce needs a great change in many of the States, 
and the laws of the different States ought to be 
brought into a substantial uniformity. With re- 
gard to the first point we leave reforms to those 
who are better able to judge — to the better class 
of lawyers who have no interest in encouraging 
applications for divorce by looseness of procedure. 
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and who know what effect a change in practice is 
likely to have. But any one, lawyer or not, must 
be aware of the miserable state of tilings nov^ ex- 
isting in some of the States, and no one, who will 
compare the careful, thorough law of the code civil 
.with most of our statutes relating to divorce, 
will teel any great respect for American legisla- 
tion. Let us be allowed to illustrate the state of 
thuigs by a single ease occurring not a hundred 
miles from where we write. A woman had been 
married less than three months, when, on occasion 
of her iiiaking evening visits or a visit with a 
young man, her hnsband remonstrated, and high 
words took place. She left him, and earned lier 
own liviiig in another town. After about three 
months more she brought a petition for divorce, 
and the grounds alleged were adultery, habitual 
drunkenn^s, cruelty, and misconduct destroying 
domestic happiness. The three first the lawyer 
put in, it would seem, to strengthen his cause. 
The adultery was with a person unknown to the 
party complained of; habitual drunkenness was a 
false allegation, and had it been true, drunkenness 
for three months ought not to be regarded as 
iiabituai in the legal sense ; cruelty he had scarcely 
a chance to commit. The man had, of course, a 
notice served on him, but, as we suppose, did not 
care to incur the expense, or to bring back to liis 
house a woman whom he conceived to have in- 
jured him, and who did not want to keep him 
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company. The divorce was allowed by tlie court. 
The woman apologized afterward for the charge 
of adultery, aud said that the lawyer pat it in. 
"What went on the record we know not, but the 
records are bo made up that many false charges 
appear on their pages.* We are pei-suaded not 
only that they are unreliable, but that they tend 
to give a false impreBsion of the number of adul- 
teries which ai-e anniially committed. When the 
judge thinks that possibly one or more higher 
offenses may have given cause for divorce, and 
that at all events the suit, if not the non-appear- 
ance of the party complained of, fiirniehes pi-oof 
of bad relations in a household, he will be apt, if 
an omnibus clause permits it, to decide favorably 
npon the petition. And hasty examination of a 
case, with pressure of an interested lawyer, may 
not only break up a family, but put a permanent 
stamp on a man's or a woman's character. 

It has been suggested thai in ex parte -procee^- 

* We add ex atmndoM aa extract from a latter writtea by a 
legal geatlemaa in ladiana. [^he seventh clause, to which refer- 
ence is made, rima tima: "Any other cause for which the court 
Bhall deem it proper that a decree shall be granted."] It fre- 
quently happens, aays Uiat gentleman, " that the petition, which 
is not Bworn to, contains several statutory cases, and perhaps 
also states facta which could ooly bo the baas of a divorce midor 
the seventh clause ; aad as the evidenoe is beard orally, and no 
record is kept of it, probably in not one in Ave of the records 
of divorces can the real grouQd of the divorce be obtained from 
the paper with certainty." 
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ings a state's attorney should ex officio be the guard- 
ian of the interest of the absent deltlidant. The 
laws of Indiaua, ■where there are many such eases, 
strive to make tlieir peace with justice and right- 
eousness by thus protecting the absent party, but 
as the attorneys " have no acquaintance with the 
causes, their efforts are generally nominal."* 

It would seem then that thelaws ought to take 
greater care both of the absent defendant's interests 
and of him who is too poor to incui" the expenses of 
the suit We add that when the suit is not ex parte, 
and when the proceedings issue in a jury trial, di- 
vorce cases, at least on the complaint of adultery, 
ought to be secret — tliat is, no report of them 
ought to be allowed to appear in the public journals. 
The pnirient curiosity of bystanders and the right 
of publicity do not weigh enough to counteract the 
interests of morality. 

9. At the beginning of the proceedings, as well 
as in the course of thom, attemptsougbt tobe made 
by the magistrates to reconcile the parties, at least 
unless adultery be the thing complained of. This 
would involve a wide departure from our practice, 
which hurries onward toward an irrevocable decree. 

* We use the words of the SHine gentleman wtose opinion, 
we liava quoted in the last note. — Hero we fidi that the Prussian 
project cf a new law, already roferrod to, proposed to constitute an 
" Ehevertheidiger " or defender of marriage, whose duty it was to 
appear in al! processes relating (o divorce, invalidity or nullity of 
marriage, as the opponent of the party bringing the complaint. — 
Savigny u, s. v., 351. 
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The code civil by its delays favored reconciliation, 
and -where divorce was desired by the joint con- 
sent of the pai-ties, required the judges to make sneh 
exhortation to them, as would naturally ]ead them 
to abandon their project. The PriiBsian code again 
maltes it imperative on the judges to attempt a rec- 
onciliation of the parties. But the project for the 
reform of that code, already referred to more than 
once, goes farther still. It proposes that no com- 
plaint shall be considered until the competent 
clei^yman has certified that he has tried in vain to 
bring back the married pair to a state of peace. 
.This may delay the case four months. Then, after 
the proceedings in the case are begnn before the 
matrimonial court, the judges may institnte new 
measures tending toward reconciliation " as often 
as they judge best, either directly or by commission- 
ers, especially by the pei^onal judge of the married 
pair, with or without clergymen called into coun- 
cih" Measures lil^e these would not be suited to 
onr state of society, but the principle mast commend 
itself to all. And if in the course of time those 
valuable institutions, courts of arbitration or con- 
ciliation shall be introduced into any of the United 
States, they might be usefully employed on com- 
plaint of the (^grieved party to look into the case, 
to attempt to bring peace back into the Jiousehold, 
and if that be impossible, to report to the judge 
whether there be prima facts ground for the 
petition for divorce. 
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The subject of divorce is complicated in this 
country by the number of jurisdictions and the ease 
of emigration. Just as {i good paper currency 
wae impossible when every State licensed its own 
banks, so it is with divorce laws. He who cannot 
get what he wants under the severe laws of New 
Yort, can become a free man by a short stay in 
Indiana. The validity of a divorce tlioi'c need 
not, it is true, be always admitted by New York. 
Yet the facilities for such proceedings are among 
the worst parts of our system. Those who seek 
to reform the laws in this important article, will 
be bound to endeavor to stop th9se leaks which 
loose legislation in one State occasions everywhere 
else. 

We have considered divorce legislation as im- 
mediately affecting the Christian Church, and as 
affecting society outside of the company of pro- 
fessed Christians. But for the interests of the 
Ohureh of Christ it is not essential and absolutely 
necessary that the laws in this particular should 
he reformed. Indeed we may say that a gi'eater 
facility of divorce than now exists, that even the 
allowance of divorce whenever tJie parties unite in 
desiring it, would assuredly awaken men of Chi-is- 
tian principles to the evils of society ; tlie discipline 
of the church would become stricter; and even in 
a country like ours, where Christians are no cor- 
porate or united body, but an aggregate of per- 
sons belonging to different, and often jealous de- 
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nominations, where theii' joint action ia almost out 
of the question, tlie evils of society, tbo greater 
tliey became, would the more rouae all those who 
Lear the name of Christian to a common feeling, 
if not to concerted meaeurea for their snppi-ession. 
Christianity developed the purest principles of 
family life, and thenohleat conception of marriage, 
in tiie midst of Greek and lloman society, where 
divorce was almost unrestrained, and under Jew- 
isli law, where, hesides this freedom of divorce, 
polygamy was tolerated. And this it did before 
the sacramental theory was formed, and marriage 
regarded aa one of the sacraments. So now, if 
they have any vitality, that is if they are really 
Christian, Christian communities can take care of 
themselves. " Do your worst then," we say, " in 
the matter of legislation. Make marriage in your 
codes a contract which the parties can dissolve at 
will, which either party can dissolve for very tri- 
fling reasons, which the State will dissolve for a 
great number of wrongs. Let your laws punishing 
adulteryimposeapenalty which nobody will mind, 
and let them be a dead letter. You hut awaken 
then in the Christian communities an increasing 
sense of their responsibility as the guardians of 
morals ; you only quicken in them the purpose to 
introduce within their own pales a stricter disci- 
pline, and to seek to leaven society more with their 
pure principles. Thus by your heathenish laws, 
you arouse the sensibilities of conscience and the 
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instiact of self-preaervation in a society which ha3 
imraense power when onee fairly in motion : yon 
practically throw society into the hands of new 
legislators, and yon will lead ronnd a cycle of 
things, when your laws wilt give way to stricter 
ones, more consonant with the principles of morali- 
ty, and when you will he looked upon as the ene- 
mies of social progress." 

Greatly to be desired then as is a reform in di- 
vorce l^slation, if the direct interests of religion 
are considered, it is not for this reason absolutely 
necessary, because the Christian Ohnrch can resist 
and counteract, and more than neutralize the ex- 
isting laws, however bad they may be. But such 
reform is of immense importance, when we look 
at the effect of legislation on the genei'al interests 
of society ; when we look especially at those vast 
classes who, even in a e mntry like ours, receive 
no direct influence from Christian truth and the 
Christian Church. What is to be done with and 
for the lower classes of society, in a country like 
ours, is one of the gravest of questions fur the 
mind of a benevolent man. In a country which is 
mainly Protestant, the noblest things — the right 
of private judgment, and the intellectual light 
which always accompanies an open Bible — are a 
" savor of death " to the neglected classes : they 
are made self-confident, vain, uneasy, ready to re- 
ceive the crudest falsehood, and to reject the most 
venerable truths. Religion appears to them a 
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restraint, and religions people tliej are jealous of 
hecaase these, in the natural order of things, get 
above them. So liberty also is another " savor 
of death " since they know not how to use their po- 
litical right, fall into the hands of demagogues, 
and become, as a class, a political power within 
the State. Their cry is for freedom from restraint. 
Pree rum, free Sundays, free suffrage, free divorce, 
and the like are their watchwords; and those who 
expect to get into power by their votes, are often 
afraid to contradict them, even if disgusted by their 
principles. What is to elevate or purify these 
classes ? They stand aloof from the ennobling in- 
fluences of I'eligion ; polities donot wash them clean ; 
their " little learning is a dangerous thing ;" their 
faciUties for sensual gratification are less limited, 
perhaps, than those of the working class in any 
other land. There is no help for them, unless it lies 
in the voluntary movements of Christian entor- 
prise, teaching theknowledge of Christ, and with it 
elevating the idea of family life. But loose divorce 
laws corrupt family life at its foundation, for it is 
hard for such persons to believe that what law 
sanctions is not right. Here then the conflict, be- 
tween low views of marriage and divorce and tlie 
views contained in the Kew Testament, is waged 
to the greatest sacrifice of the interests of society. 
If one out of five or six of the marriages within a 
certain class is dissolved by law, and the law with 
the procednre in the courts almost ofiers a bribe tc 
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get rid of a husband or wife, how ia family life to 
be BUBtained, how is it to hare for that portion of 
the com m unity its veiierable or holy character? 
And the low conception of marriage tends to creep 
up into higher circles, as some of this class, from 
time to time, rise in respectability and wealth. 
Since, thon, reforms in the divorce laws ai-e es- 
pecially needed for the lower stratum of society ; 
since this class is most demoralized and corrupted 
by the fatal fauiKty of the existing laws ; and since 
it has in itself no power of self-recovery, when 
once thoroughly debased; it becomes all Christian 
and all benevolent persons, on their account main- 
ly, to unite in an attempt to procure a reform in 
the laws concerning divorce, to bring legislation 
as near to the Christian standard as the people 
will boar.* We do not conceive that a reform in 
law would remove aU the evils to which the mar- 
riage state is subject. Law cannot reform beyond 
a certain point, because " it is weak through the 
flesh." But bad law can corrupt even more than 
good law can purify. 

But would not a strict divorce law defeat its 
own end ? It certainly might, and that in two 
ways : first, by creating opposition enough to ob- 
tain an alteration of the law ; and thon, in a cor- 
rupt state of society, by tempting to sin within the 
iage relation, if a person cannot iree himself 
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from its constraints. Yet it must not be supposed 
that, if divorce 'were confined to cases of adultery 
or at least to gross violations of marriage duties, 
such more flagrant crimes would be multiplied. 
This would be the case, if the law gave the adul- 
terer the advantage of marrying agaiu, but not if 
it took away the right fi«m him or delayed the 
exercise of it for a terra of years. And on the 
other hand loose divorce laws do not prevent 
adultery, as we have fully shown by the history of 
Roman society under the emperors. 

We entertain no fear then that a system of di- 
vorce laws coming nigh — gradually, if it must be 
80 — to the severity of the New Testament, will 
defeat its own end, and only force the corruptions 
of society into a worse channel. It is the defects 
of our present system that are corrupting, A 
system more in accordance with the idea of mar- 
riage could not, if accepted, fail to purity society. 
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NOTE ] TO CHAPTER II. 
On Certain Passages ia (he EpisUei la Timothy and Titos. 

There are OGrtain passages in the first of Timotliy and in Titos 
■which have a possible bearing on divorce, and therefore may 
have a few words devoled to them in the present work. Tliese 
passages are 1 Tim. iii, 2, 12 ; t. 9 ; Titus i. G. The two first 
req^uire the bishop or the deacon to be the husband of one wife ; 
and the third makes it necessiuy, in order that a widow may 
receive the aid of the church, tbat she shall have boen the wife 
of one husband. Tlie expresaions are precisely similar. It has 
been said, we are aware, that in the last passage the participle 
yeyovdia ia to be joined with "one man's wife," and accordingly 
some editions of the Greek TeBtamentpnt a comma after "sixty," 
which our Tersion seems to favor by its rendering " having been 
the wife of one man." But such rendering violates lis sense of 
ytyosv'ia, which could Only mean "having become the wife of 
one man," which is nonsetiBe. The participle is taken with tlie 
clause " not less tiian threescore years," and the sense is having 
com© to be threescore years old. Exactly so Luke writes, iL 42, 
" When he came to be {cyiviro) twelve years old," where we 
have the genitives again. And so in classical Greek. Plato 
says of his "master of edaoation" (da leg. vi. 765 d.), "lethim 
have reached the ago of not less than fifty years," erSni yrrfoviii 
u^ i'karrai' fi jmnljiunna. 
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The paaaage in 1 Tim. v. 9, then, is like the otliera, and may be 
used to eiplain thera. Two aenses can be given to it. Tlie first 
is tliat the widow must not hare had more tlian one husband at 
a time. How, aa bald poljandry is not a thing to be conceived 
of, If such were the sense. It could only mean that there must not 
have been more than one person living at the same time, whoau 
■wife, acoordicg to the pointof viewof the author, or of Cliristiaus 
generalij', she could have been called. In other words, she must 
not have been married to one husband while another was living. 
And so, ofrer this analogy, we must explain ■" one woman's wife " 
to mean a man who could not be aaid, applying Ihe Christian rule 
of marriage to him, to havo more than one wife {that ia, one per- 
son who can be called his wife) living, Fo one was to be allowed 
lo say, that widow had two husbands at once, ono a divorced, 
and ons an actual husband ; that eider has two wives, one dis- 
missed and one living with him. Bnt liiere ia in our view a 
serious objection to this interpretation. We fall back therefore 
upon the second. The widow must be 8 wiivira, the elder or 
deacon a monogamva, in the sense in which that word (like bisa- 
mm, digamvs) frequently occurs in the Cihriatian Fathers, i. e., one 
who never married the second time. 

Now, why this rule of monogamy for the officers and widows ? 
It was not given because Hie writer of the epistle thought second 
marriages unlawful, for he wishes to have the younger widows 
marry. Nor, secondly, was it given because he thought celibacy 
better tlian marriage for elders and deacons, for one must admit, 
as it seems to us, that the strain of hia argument leads towiird 
married elders rather than unmarried. Per if an elder had 
governed his Louse well, it was a qualification for the eldership, 
but if he had not had any houaohold, howcould his power of gov- 
erning be known. Hot, tliirdlj, was it given because the pagans 
rsspeclsd those who had married once, more than those who had 
married more frequently. It is true iJiat a wUvii-a, a chaste 
widow, was held in honor as an example of virtue, but we do not 
find that the same rule was applied to men. Nor, finaUj-, can he 
have had any ascetical tendency in giving out this rule. For this 
ssoelicism, in its forms of prohibition of marriage and absliuence 
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from certain maata, is pointedly condemnad in tlio fourth cliapter 
of Timothy. 

Ws can find no rule except one of tiiese two, eithei' tliat the 
monogamy and monoai^y gave prima fade evidence of I'estraiut, 
or that a man or woman who bad married twice or thrice would 
be more likely to have avoided those alliaiioaa which the Christian 
rule condemnad, or, in other words, would be leas likely to have 
put away a married partner, or to have taken one put away hy 
another. 

However we understand tho paaai^o, simultaneous polygamy 
cannot have been thought of.* 

NOTE 2 TO OIIAPTEE III. 

The twenty-second novell of Justinian waa repeated for t!io 
most part in the lllth, only in the latter the divorce ex convmuni 
consensv, waa espressly prohibited, aa stated in the text It 
served, with that Buoeeeding novell, aa tha basia of subsequent 
legislation. Tha BasiliciB, says Walter, u. s., §315, repeat lilerally 
the causes of divorce given in tiie novella of JiiatiniaQ, We 
have no copy of thia code in our hands, but have noticed in the 
mauual or HniabiWus of Harmenopulus, which has still authority 
in Greece, that the title on divorce is almost entirely borrowed 
from the source above mentioned. The freedom or rather laiity 
of divorce held its ground almost unchecked in the Eiistem 
Ohurch. It is remarkahle; saya Walter (u. a.), to see how Balaa- 
niOD and other Greek canonists slip over the conflict of tliese laws 
with Scripture and tradition. 

The twenty-second novell firat made a discrimination between 
various kinds of divorce. The general statement (in chap, iv ) 
is this; "some marriages are dissolved during tiie life of the 
contractanta by tlie consent of the parses, abnut which there is 
nothing that needs here to be said, since the parties arrange the 
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affair as seems to tlieia beet, olheis on a riosombU pretext (nara 
'^rpifaetv eiioyov, per occaaionnem rationabilem), those namely 
which are called band gralid, others ag^a laitkotit any cause, and 
others still for a rsasonoMe cavse." 

The land gnUid divorce is m nataed according to Waohter (die 
Ehescheid. bei den Eiim., 223, u, s. w.), whose remarlta we here to 
some eiWnt adopt, for the first time in ttiia novell. It stands be- 
tween divorce Ijy common consent and divorce on account of fault 
of one of the parties. It agrees with the first in tliia, tliat a cer- 
tain sort of agreement of the parties is necessary, and with the oth- 
er, that it is for determinate reasons. lis easeutial charactere are 
the following; I. No libelluB repudii, it ia probable, was neces- 
sary. 2. The divorced party was content, i.e., did not oppose the 
transaction. 3. It was not obtained for crime, but for certain 
raisfortunea of the divorced party. These were impotence for 
three years, from the time of marriage, instead of two years, as an 
earlier law had it (cap. 6); ci^Hviiy, which according to the old 
jns postiiminii dissolved marriage of course, even if the captive 
returned, but now was to ooatinne for five years ere divorce could 
take place {cap, 1) ; redTiciion lo ike state of slavery by sentence of 
a judge, which could only happen in the case of a fi'eedraan {cap. 
9) ; absence of the husband in the army for ten yeara (o send any 
word to hia wife or reply to her letters (cap. 14) ; which may be 
compared with a law of Constantine mentioned in our test; and 
the choice by either partner of a monastic life. In ail the eases 
hora mentioned except the last, each party takes back what prop- 
erty was brought by him or her into the partnership — the hus- 
band the antenuptial docation, the wife the dos. In the last 
case the party remaining in the world was to have whatever, ac- 
cording to the marriage contract, he or she was to have in the 
event of the death of the other (cap. v.). To tliese cases of 
bond gratis divorce Wachter adds sterility, not mentioced but in 
force before and not set aside by the novcH, 

The divorce for a good reason contains the same causea of di- 
vorce as the law of Theodosius II. referred to iu the test, to 
which this novell adds three others against the woman : procure- 
ment of abortion, bathing with men wantonly, and taking steps 
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to contract another marriage while living- with, her husband. In 
all these cases the innocent party iiaa Uie d/>8 and tlie antenuptial- 
donatloa both. In no ease where the woman is Hie innocent 
party is slie permjlted to marry again within a year (cap. 15, 
16). 

The only other feature of this law which we notice is the 
sacotion given to marriages which were wilhont dos or donation. 
If a man having married a woman on such terms eipel3 hsr 
afterward from his house, he ia i-equired to pay over to lier a 
fourth part of his substance — up to a hundred pounds of gold. 
Such marriages, being begun with no ooulract, would be regarded 
as unions with concubines, and so needed protection. (Cap. 18.) 
The dissolution of such marriages, however, fo/oei dissolved tliem 
injure, so that the woman, if in fault, conld yet marry after five 
years, while, if her husband was in fault for tlie divorce, aha 
needed to wait only one year propter seminis amfaaioncm. 

In eiamining Roman legislation touching divorce, one cannot 
but be strucii with the toughuesa of tha old legislation, how hard 
it waa to get it out of the old ruts, and what an uphill work it 
was for Christianity to convert and remodel law Probably the 
difficulty waa far greater than to infuse Christian ideas into a 
semi-bar Ijarous people, and for thia reason, among oihers, that 
the Roman looked on his system of law as Bometliin<>' majestic 
and imperial. Tet a mean 1 1 y t tb h ttom f mairiage 
Money was its souL Dos and donai le p pie nupiius 
play their part until one got 1 d 

Tlie lale distinguiahed Fr hm T pi g 1 sfelltnt 
essay on the Influence o Ch t t M in the 

Roman Empire, devotes a mi 1 j g t th biect ot 
divorce. Prof. C. Schmidtj of Strasburg, takes up the same sub- 
ject in his admirable essay which won a prize from the French 
Academy. But the results are not very satiafaetory. Beyond 
all question, Ohriatianity purified the conception of marriage 
among Christian believers, and the influence of tlie idea eitended 
somewhat through society and naturally influenced legislation. 
But in the matter of divorce it encountered old habits which re- 
sisted it with an immense obstinacy, and so froqi Gonstanliue oci- 
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ward we see diyorce legislation awinging to and tVo as If tlio 
two forces could never consent to any stable equilibrinm. Tlio 
most striking iQstance of this — we believe that we have not men- 
tioned it elsewliere — is furnisiied by a novell of Justin II. — tlie 
HOtli. After Justinian had abolished and made penal divorce by 
joint consent, — divorce, bond graUd, as this novell by an abuse of 
tenns calls it,^thls fooliah emperor brings it back s^ain, basing 
Ms alteration of the law of his predecessor on. the quarrels which 
grew up between husband and wife. " For if," it is there said, 
" the state of feeling of the parties creates marriage, with, reason 
the contrary disposition dissolves it by consent of the parties." 
Which proves too much, for the loss of lova of one only ought, on 
those premises, to bring it U> an end. This novell of a. □. 5G6 
was set aside by the subsequent divorce laws of the Baailiosc. 

NOTE 3 TO CHAPTER III. 
Some Mtkes (if Divorce Laws in the Middle Agee. 

Tdbrb are numerous proofe that the strict rule of the indissolu- 
bility of marriage met witii obstacles in its way toward universal 
recognition. The laws of the Germanic and Scandinavian nations 
were, as might be eipecled, at Srst willing to grant absolute di- 
vorce on a variety of grounds ; Roman law had some iafluence on 
barbarian law in this direction, after the breaking up of the 
empire ; and in some countries tho ecclesiastical synods were 
willing to tolerate departures from the church rule already 
toletablj- well establishud. 

We propose, in this note, to give a few brief illustrations of tho 
state of things in regard to divorce, while the Church of the West 
was undertaking to bring about a uniformity of practice. 

In the strictly heathen state of these nations, divorce would 
have been allowed for a variety of reasons besides the wife's 
adultery. The causes might be, by Icelandic usage, such as the 
husband's cowardice, unseemly demeanor of either, or discord or 
maltreatment of the parents of either party by the other, or im- 
potence, or, it would seem, even poverty. Discord and -malicious 
desertion contiuued to justify divorce after Christianity was 
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huowD, but tie bishop alone could dissolve t!ic eonneetion. (See 
Gana, Erbreoht, iv., 439 ff.) 

In the laws of Aetlielbirht of Kent (a. d, 560-G16), ib la aaid 
that " if a tVee mac lietli with ft freeTnan's wife he ahall purchase 
her wiOi her (or his) wergild, and get another wife out of his 
own property and bring her home to the other man." (K. Schinid, 
Gesetz. d. Acgols, Sd efl., p. .5, No. 31.) In another law, "So. 79, 
it is said that if "alie will depart with cliildren eho shall 
have half the property," from which Gana (ir. 2S9) argues that 
separation was tolerably free. 

In the Burgundian laws it ia said of a woman putting away her 
husband aecettr in hilo, A man is authorized to dismiss his wife 
for adultery, poisoning;, and robbing of graves only, where wo 
trace the influence of Eoman law. If he does this for other rea- 
Bona he must either pay "alterum tantum quantum pro pretio 
ipflins dederat (I a the wife-price or morgengabe), liesldes a 
mulct of twelve solidi, or must leave his house and property to 
his children and move away. (Gana, iv., 36.) 

Among the Lombards the stricter law of divorce was fully in- 
troduced by Charlemague and Lothair. Before the conquest by 
the Franka fines ibr divorce appear. King Grimoald ordained 
that if a married man took another wife he should pay BOO so- 
lidi and lose the guardianship over his first.* (Gans, iii., 180.) 

In the formulas in use amocg the Franks there are signs of 
divorces quits contrary to the rules of the church. A formula 
ofMarculf(ii., 30, Walter's Corpus, iii), it ia aald that the marriage 
ia dissolved Iieoausa there is no love according to God's will be- 
tween the parties, but discord. And they are free either to go into 
a convent or to marry again. (Gana, iv., 83.) 

In the "Wesl^othic laws divorce is permitted only in the case 
of adultery — indeed it was the consequence of this offense, as 
the adulterer and Uie guilty wife ceased to' be free, and became 
the property of the injured party. Earlier usages permitted 
divorce by consent. "Let no one preaume," a law hod itj "to 
join in marriage to himself a free woman divorced from her hus- 
band, unless eitlier by writings or before witness the fact shall be 



,1 Google 



ZSO APPENDIX. 

erWent that a divorce ti>okptace." But auoh diforces were after- 
ward forbiddea by King Chindasuintha, and adultery now cou- 
atitnted tieonly ground of diyorcB. See Gans, u. b., iii., 341-344. 

Ab we have seen that the church tefflporijed atnoi^ the Scan- 
dinaviaiLB, so was it mora or leaa elsewhere. Among the Acglo- 
Saions the PconiKntiale of Egbert of York, (?) belonging to Ihe 
middle of the eighth oenSury, shows that the wife's — but not 
the husband's — adultery, impotence, deeertion, acd captivity 
fumistiBd grounds for diyorce, with remarriage, of which liia 
churoli in England admitted the vaiidity. (Phillips, Angel- 
Biichs., HeohL, p. 343.) The old British ohuroh seema to have 
had strioter riileB. In France, during the eighth century, thinga 
were, if any thing, etill looser. Kiehter affirms (Kirchenr. § 282, 
note 1), that irmiaal consent was there a reason for diyorce, and at 
least in two cases remarriage of one or both parties could follow, 
namely, when a vow of chastity was taken by one of the parlies, 
and whea one hecame leprous. Furtbermore, the following rea- 
sons, emanating from ons of tks parties, justified diyorce: adul- 
tery, desertion of a wife, a hushand's crime punished with ser- 
vitude, captivity of either party, plotting against the other's life, 
change of rank ftom slavery to freedom, refusal of connubial 
duly, impotence, and evea snporyenient impotence. The decree 
of Grstlan lias the following seutecioe of Greg. IIL, {a, d. '!31- 
140): "Simulier inarmitate correpta non value rit debitum riro 
reddere — ilie qui se oon poierit continere nuhat magis," etc The 
capitulum of the synod of Vermerie under Pippin, A. B. 752, per- 
mitting divorce with marriage to a man, against whose life his 
wife has conspired with others, we have spoken of before. An- 
otlier article of the capitulary of the same assembly agrees with 
the above-mention d t f G y III F" ft 

ward, in the me tmg t C mp g (Cfmpe 1 m) t w 
acted (capit. iS), th t h I h d f mgbt p 

from the other, begli dmywh 1 h 

would.* 

All this shows tl fl t f p E m w th 1 t 

cai law. We hav md t II 1 t ta i th es lies 

* Sums ul thvse swteme.ils CaUiollc writers sstk to cxpiam aivny. 
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haurgtois of die kingdooi of Jerusalem (g 155, p. S22, ed. Fou- 
oher): "Sometimes it happens " — It is there said — "ttat a man 
takes a wife, and this woman then becomea leprous, or has tha 
railing sickaeas badly (on oliiet de raaiivaia mal trop laidement), 
or her moiitli or noae sends forth s, very offeasiva odor (on il 
put trop duie la boucho on le nes)," sic In such cases, reason 
requires that the church ought to separate them, and accordingly, 
after proof of the faoti l3ie unfortunate woman is to be put into 
a comenC (soit reiidus eo religion), and the husband can then 
take anocher wife. The wife can do the same when similar inia- 
fortunes befall the husband. Then follows a, rule for the paying 
over of her dower to the abbess of the convent, etc This is 
remaricablo, considering that it contradicts tiie canon law in the 
thirteenth century, and yet Ihe leas remarkable when we con- 
Bidor the rule of Gregory above cited, which fumishea a preoe- 

Our limits forbid vis to ape^ of the penalties which the laws 
of the Germanic and earlier barbarous kingdoms attach to adul- 
tery. We must refer for that subject to Wilda's Strafrecht d. 
Gertoanen, pp. 821-329. 

NOTE 4 TO CHJi-PTER IT. 
fbijamhe's Case. 

In the present note we shall follow, for the moat part, the late 
Prof. Craik, of Beiraat, Ireland, who, ia the Appendix to the 
EomanoB of the Peerage, Toi. I., tiled in our te^t, has submitted 
Ihia case to an accurate examination, and has ahown the mis- 
takea of previous writers. 

Mr. Bishop, in hia work on marriage and divorce (L, § 661, 4th 
ed.), ssfs that " anciently, judicial divorces were probably from 
the bond of matrimony. But in 16Q1 a contrary rule waa, in the 
Court of Star Chamber, established by Whitgift, archbishop of 
Canterbury, assisted by other eminent divinea and civilians." 
His aulhoiily is Foljambe'e case, reported in 3 Salkeld, 131. And 
again, in g 105, he reaffirms the same thing, but without proa^ 
saying o«ly that die fact is now genorally admitted. 
13 



,1 Google 



290 APl'ENDIX. 

Tliot seatences of nullity in ecclosiaatical courts diasolvecl mar- 
riage, oi'p more properly, deolai'ed it jisver to have esisted, is 
known to all. £uC tbere is not the siiglilest evidence that theso 
courts gave a license to marry another person in any otliar oaSB, 
They could not hare doue it in tlie old Catholic times, and no 
oUier courts had jurisdiction over marriage and divorce. Nor has 
any evidence been produced tiat after the Reformation— liowCYGr, 
some may bare married a second wife while the first was living, 
feeling no dread of the censures which were only occlesiaalical — 
the case was altered. 



m Am EliB., 

m as g bishop 

Bancroft, upon tiie advice of divines, held that adultery was only 
a cause of divorce a mensa et toro." 

Salkeld wrote in the early pirt of the eighteentli century, and, 
as Frof. Craik shows, makes two errors, be^des mistaking the 
main tact. One of these is tliat Bancroft was primate in 44 Eliz,, 
ot 1601, whereas Whitgift lived until 1604; and the other, that 
the Star Chamber, a court which had no juiisdiction in such 
cases, and where "the archbishop neither sat ak>n# oor presided," 
should have rendered such a decision. 

But we may go bade to Moore's Reports of the Beventeenth 
century, in which, as indeed in Noy's Reports (165(3), the matter 
of Foljamtae is tlius stated. We translate from the law French. 
« Feb. 13, ONJio 44 Elia, In the Star Chamber it was declared hj 
bU the court, that whereas (?) Fuljambe was divorced from his 
first wife for the incontinenoe of the woman, and afterward had 
married Sarah Page, daughter of Bye, in his former wife's life- 
time, this was a void marnago, was only a msiisi ei ihoro, and not 
at all a vinaila malrimanii. And John Wliltgift, then archbishop 
of Canterbury, said that he had osUed to hiniself at Lambeth tlio 
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most sage dlrices and civilians, and thnt tliej tiad ail agreed 

Here the darlmess begins to dear up. It is Whitgifl, not Ban- 
croft, who was concerned in the affair, and the primate bad lield 
a council, not a court, at his palace. But there remains the fact 
that, someliow or otlier, Potjambe's marriage had come before the 
Star Cliamber, of which Wlittgitt was a member, A natural ex- 
planation miglit be in tliis, that this point ws9 od\j incidental to 
the main iaauo before the court. 

The registers of this court perished with it, or at least are Dot 
now to be found, but Mr. Craifc hunted up in the Chapter House 
Bomo of the depositions taken in this case From these it appears 
that He 1 F \) ml E i dj d I m the case, had been 
d o ced f r 1 1 It y f m wives, and while tliey 

were al h d d h rd Mrs b ah Page, a widow, the 

d gl t f h mpl t Ed d Kye, of Misterton. The 

mpi int W h t F Ij mb Y f hia so-called wife, had 

B dthm hsefMttou,! id by lease of the Chapter 
of \ otk (cathedral, and had by force kept out Rye, on the clairai 
that not Kye but hia daughter was the leasee. The wrong charged 
against Foljambe was this illegal exclusion of Rye, claiming to be 
the rightful tenanS, and the disturbance which he hod thus es- 
cited. On this alone, says Mr. Craik, could the court give judg- 
ment, but " it is lilsely enough that, in ao aggravatad a ease, the 
illegality of the defendant'a pretended marriage with the daughter 
of the complainant, hia only plea, may have been strongly pointed 
out and denounced. Rut to quote this case as establiahing any 
thing new ia abaiird, and almost equally so whether the decision 
be taken to have been that of the archbishop (as seems to be not 
an uncommon notion), or that of the coui-t of the Star Chamber. 
No judgment of either the one or the other upon such a question 
could have carried with it any authority whatever " 

The facts, then, when aifted, seem to be these : 1, Foyambe, 
like many others in Elizabetli'a reign, feared no penalties of the 
common or statute law for his audacious marriage, for there were 
none, and eared nothing for those of the law ecclesiastical. 2. 
The validity of liia marriage oamo up iuoiduntidly, 3. The pri- 
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mate, in consequence of the loose state of opinion, thought it beat 
to take tJie consUia prudentain WuchiHg dirtirco, and aubmil thera 
to the court. 4. The law of Eaglimd had remained unaltered. 
E. It is not improbable that this groBS caae, belonging to Feb., 
1602, may have led to the new canons and new statute of llie 
first year of James I., a little more than a year after, 

BOTE B TO CHAPTER T. 

Mxtfacl from Beo. S. Loomis' ardds on Divorce Legislaiinil in Con- 
nfclicML New Er/glanderfi/r Juiy, 186B. 
Dufiiss a period of fifteen years nearly 4,000 divorces havo 
been granted; a number equal to one-twentieth of all t)ie fami- 
lies in the State. Are we not justiQed in the conclusion tliat the 
law of 1849 effected not merely a change, but a reyolution in Uib 
legislation of the State in the matter of divorce I How tlien has 
this revolution been accomplished? If we turn again to the 
terms of that law wo find that three new eauaes of divorce were 
added by it — imprisonment for life, infamous crime, and general 
misconduct. Applications for divorce, for the first two of these 
causes, occur but seldom in Uie records of the courts, and can- 
not, from the nature of the ease, have aifeclcd materially the 
whole number granted. It is to the third cause, therefore, that 
WB must look for the multiplication fivefold of the decrees of di- 
vorce by our courts, and yet by reference to a claBsificd table 
subjoined, in which the decrees of divorce for the year 1864, and 
two months of IS65, are given iu connection with tlieir euuses, 
it appears that only one-siitli of the whole nere granted ei- 
pressly for general misconduct alone. It is. indeed, eiceedmgly 
curious to notice the efi'ect which this so-cailed gener'd miacon 
duet clause has had upon tlie construction of the entire enact 
ment, of which it forms apparently Bo 'ubordimte a part It is 
noticed sometimes in musical instruments that an atlac! ment di- 
rectly coBQeeted with but a poraon of the scale and designed 
primarily to affect but the notes of a iingle octave is found m 
practice to give a new lone and diar cter to tl e whole instru- 
ment throughout its entire range. St. i th t ami ^uus tj this 
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wouM soem to have been the effect of this general r 
attaohmeot to our divorce law. Its iufluonco has been 
od!j in the suits brongbt speciflcolly in ita name, but li 
ing the loose, Tague, and indefinite character of its oi 
over the language and administration of tbe entire 
In addition to tlie tables carefully prepared for that purpose it 
may not be iTQproper to introduce in this connection other parts 
of the evidence laid before the epecial oomniittee appointed by the 
Legislature of 1865 to take into consideration, and report upon 
the recommendation of the Governor, in relation to a reform in 
our laws of divorce. In the evidsnce presented to that commit- 
tee, frcm which are drawn almost all the facts quoted in this ar- 
ticle in regard to the present administration of onr divorce law, 
was tlie opinion of two of onr judges who have recently retired 
from the bench, that of the 4,000 divorces granted in this Stats 
during the past fifteen years, more than half have been Secured 
through tbe influence, direct or indirect, of this general mlscon- 

n which the evidance in reference 
to the particalar offense alleged in the suit must have been re- 
jected 03 insufflciont, the additional claun urged by counsel, that 
"the happinesa of the petitioner had been dostroj'ed, and the end 
of the marriage relation defeated," has been sufficient to secure 
a decree of divorce. In fact it may he said that tlie indirect in- 
fluence of tills clause has been far greater than any it could in- 
dependently have secured; and where upon this issue alone a de- 
cree could not have been obtained, yet, coupled witli the charge of 
adultery, though amounting lo only a snupicion — or with dsaer- 
don for a shorter period tlmo provided for in the statute; or 
with evidence of intemperance and cruelty, wblch would be hold 
wholly insnflicient in itself as a ground of divorce — this plea of 
general misconduct has, in innnmerable inatanois, been pressed 
to an actual decree. Indeed, when vre consider the indefinite 
terms of this provision, it is difflcuit to set any limit to the amonnl 
of pressure which may be brought, by interested friends, to bear 
upon the mind even of the most conscientious judge, lo induce 
a dissolution of tlie relationsliip. The whole matter ia, in effect^ 
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placed under his almost iLliBOliite discretion ; snd ivhere the State 
Jiaa intrusted such almost unlimited power over the most sacred 
relation of life, Vi'itli few and sl^ht limitations or barriers of any 
kind to presei'VB it from abuse, it need not surprise us to find at 
least eq.iial iBsity in its practical eieroise. Apart, however, 
from the loose language of the statute, and the large disoreiioe 
allowed to the judge, it would he diffii^nlt to conceive of any thing 
willed a court, constituted with more inevitable tendency to dan- 
gerous lasity of practJce than the Superior Court eitemporiied, 
during the few minutes just before or after one of its ordinary 
sessions, into a Court of Divorce. 

But whatever may be said of the constitution of the court, its 
usages are certainly such aa are known to no other court, civil 
or criminal, high or low, within the jurisdiction of the State. 
Not only ia it true in cine cases out of ten, or mora eractly, as 
our second table showa, in ten cases out of eleyen, that there is 
no appearance whatever for the respondent, and consequently all 
the evidence presented is t:t parte, but it is a notorious fact that, 
ordinarily, no sufficient measures are complied with to secure no- 
tice to the respondent. It ia true the law providea that certain 
parties may issue an order of notice, but what the order shall be, 
and what the evidence of its service, are left again to the discre- 
tion of the officer who issues it, and practically the duty is ful- 
flDed, as shown in the evidence before the committee, by the dis- 
cbarge of a letter through the post-office tothe last address which 
the petitioner who brings the suit may choose to fumish. 

Whetlier, in the etiquette of a Court of Divorce, it be consid" 
ered discourtaona or otherwise, to the lawyer prosecuting a di- 
vorce anit, for the judge to submit the witnesses provided to any 
very close examination, direct or indirect; and whether in a 
Court of Divorce the assurance of a lawyer as to what he can 
prove is equivalent to the actual proof itself or not, it is certain 
that the hearing of quite a batch of divorce suits in the half- 
liour between the closing of the morning session of the courtand 
the time for dinner does not ordinarily involve any risk of a cold 
repast on the part either of the court or the witnesses. 
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KOTE 6 TO CHAPTER VI 



TaAT dirorce laws, by great lasity, and by allowing orimiiial 
attachments of married persons to result in a new marriage be- 
tween tie guilty parties, must undermine family virtue, and put 
it into the lieads of people to get diTorcea wlio would olierwise 
have lived in peace, all will admit. On the other hand, severe 
divorce laws no more tend to multiply adultery and other high 
offenses gainst the family state tiian lax ones, as we seem to 
have shown. But the influence of law ia limited. No one sup- 
poses liat a good divorce law will do more than abridge the num- 
ber of flagrant offenses against marriage. If adultery is punished 
instead of being rewarded, there will be fexver instances of this 
crime; wbile loose laws, like those of Rome under the empire^ 
where divorce by agreement or by action of one of tlio parties was 
eioeedingly easy, end concubinage was allowed, did not diminish 
the higher crimes, altliongh adultery was punishable. We look, 
then, beyond law (o the idea of marriage, as tlie gospel presents 
it'to us, and to moral and religious training- for the preservation 
of the sanctity of marriuge in a nation, anxious only that tho law- 
do not pour its great influence in another dlrfction. 

But nations differ in their proclivities. Some, it would seem, 
run more into one form of evil, and others into another. So the 
form of civilization may encourage divorce. "We might counc 
among the causes of unhappy marriages among ua, connected 
witJi our national eharacler and civilization, aniiety and want of 
light-heartedness making home cheerless and leading to drink; 
the equftlity of condition which makes the poor, especially in the 
matlflr of the dress of females, emulate the rich ; the nervous 
irritability and love of excitement of the nation, induced in pnrt 
by our climale ; the trashy food of paltry novels by which false 
imaginations of rantrimonial hl'e are nurtured; the tendency to- 
ward material enjoyments; the haste in forming conneotiona 
arising out of the ease with which life is sustained ; the general 
freedom of olioLoe and movement which raakea law a yoke, while 
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habits of thrift, self-rostraint, and enduranea have io part losi 
their old power. 

It is aa important inquiry for the Booial philosopher, how far 
frequency of divorce is, at its root, connected with other social 
evils. For instance, witiiin a few years Bianyvoioea have been 
lifted up to proclaim that a fri^tful sin — that of preveatinff the 
increase of families by methods of abortion, and iu other bana 
ways — is beccaning rife among us. Dr. Allen, in eostem Maaaa- 
chusetts, seeks to show this, and Bishop Cox, in eastern New 
York, waroa his Hook, in a pastoral letter, agiunat "ante-natal 
infanticide." The urimeB are the edmes of native Aniericana and 
of so-called Protestants, not of those fbreign Catholics against 
■whom men Mow the trumpet of alarm. It is impossible tiiat 
there should not be a foandatiou for these imputatitHis : the evi- 
dence for them meets us too plainly to be denied, althovigh the 
argument from the decrease in the size of famihoa is not a con- 
clusive one. But our point here is, how much is divorce coa- 
nected with such a vice as this? Must not the same want of 
recognition of the true ends of marriage lead to this and to di- 
vorce. A heathenized mind ia seen in tioth. Nay, a mind worse 
than that of some haatheus, of the amaent G*rnian^ for instance, 
among whom " mamrarrt tiberommfimrejiagitinm fiaSetur." And 
what is the cause of this iinwillingaesa to have a family 7 Is it 
dread of espenae, or trouble ? Are children no longer regarded 
as a blessing? Aod if they are thus preveated from comiug into 
the world, ia not divorce the more unimpeded? Of is tlie 
fearful selSshnesa shown in sucli deliberate sin likely to bind the 
marriage pair together? But we pursue tiie suhjeot no (Hirlher, 
only adding that the same religious and moral teaching, and the 
same healthy laws- that oppose divorce, must tend to put a stop 
to this crime also. 
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Aduj-teuy a tjpa of idolatry ja tho Old leat., 13; dBflnitioas of, 
63, 90, 197 ; penalties for, amoag the Jews, 63, 64 ; Romans, 
is, 91; in the U. States, 193, 19t-199; in the Amet. Colo- 
nies before the revolution, 210-213; not punished by English 
law, 113; consequences of, in Prussia, 146; in France, 153, 
165, sue also Divorce, Separation ; treatment of in canoa law, 
117; condoneri by early church, 107 seg., 110; does not dis- 
solve marriage in the Soman ohnrch, Gl et alibi; not repressed 
by frequency of divorce, 90 ; Luther and Calvin on tlia pen- 
alty of, 139 ; incestuous, what by English law, 175. 

Alford, c, 63. 

Annulment of marriage not divorce, 113; when allowed by ca- 
nonical law, 119 sftj. ; effseta of, on children by do., 124. 

Athens, divorce at, 29-32. See Greeks. 

Augustin, his views of divorce and remarriage, 66, 67, 6S, IIO 

Austria, divorce law for Protestants in, ISO; ooooordat of, 233. 
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Basil, c, 63. 

Betrothal, Hebrew, 12 ; Greek, 2S ; Roman, i!5, S 

Beaa, c, 134. 

Bishop (on marriage and divorce), o., 180, 18j, 18' 

Burnet, c, 1S9. 



Caustus (Bialiop of Eomc), 38. 

Calvin, c, 132-134, 139. 

Cnrriliua, Ruga, his dirorce, 3ii. 

Calholic or Latin Cliurcll, what marriages disallowed in, 101; 

doctrine of marriage and divorce in, 113-125. 
Cato tlie Younger lent his wife lo Hortensius, 20. 
Cliurch must follow the N. Testament in the discipline of (livoroe, 
2i3 seq. ; duty of the minister, 243; of the disciplining au- 
thority, 243 seg. ; special caaea, 260 seq., 353 saj. 
Cbemniia, o., 131, 

Chicago, city of, numlier of divorcsB there In a year, 228. 
Coemptio, form of Roman marriage, 3B, 41, 
Commentators, several Protestant, on divorce, 135, 136. 
Concubinage among the Hebrews, 12; Greeks, 33; legalized at 
Rome by Augustus, 88 ; froivneii upon by Constontiuo, 91 ; 
and Justinian, ibid, 
Coofaireatto, form of Roman marriage, 35, 41. 
Conslantine the Great, hia laws on divorce, etc., 91, 9o-9S. 
Corpus juris oanonjci, Gralian's decrees, 113, 118, 121 ; decretals 

of Gregory IX., 106, 121, 132. 
Corruption of family life at Rome, 42-14, 
Colelerius, e., 113. 
Council of Trent, 87, 116, 122, 123. 
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Craik (Professor), on the caiinna of Jamea I,, IJl ; tm Lady Rioh 

and Land, ih'd.; on Foljambe's case, Appendix, note 4. 
Cranmer, liis opmions ou divorce, etc, ITO. 



Demosihehes, c, 30. 

Desertion (malicious desertion) a common ground of divorce among 
ProteataniB, 129 seq., 135 seg., 137 xeq., 1B2, 195, 

Da Wette, c, 23, 66, 76, 79, S3. 

Dion CasaiuB, c, 90. 

Diouysiua of Halicarnassua, o., 38. 

DiTorce among the Hebrews, 9-25 ; granted to the husband only, 
16, 19 ; fonniila of, 18; protected the wife, 19 ; divorce, how 
far pcactioed, 18, 24; in Christ'a time, 24; among the G-reeka, 
25-34, see Greeks; among the Romana, 3i-49, see Romans. 

Divorce, doctrine of, in the New Test., 50-B5 ; teachings of Christ, 
61-TO; of St. Paul, 70-82; can tboy he harmonized, 82-85; 
passages in Matthew, 52, 54; in Mark, 54 ; Christ not a legia- 
JatAr, 65 ; his treatment of the Uw of Moses, 66, 57 ; meaning 
o{tr/)pvc(a in his words, 61-63; doea it relate to acts hefore 
marriage, 62 ; reasons for using tliis word, 65 ; does Christ 
allow the innocent party to marry again, 66; Angustin's 
Tiew, 6S, 07, 69 ; are tlie husband's and the wife's crimes 
against the marriage luw parallel, 63 ; is the separation, 
spoken of by Christ and by Paul the same, 70 ; St. Paul, hia 
rules when both parties are believers, 71 ; conceives of sep- 
aration a mensa ei tore, 73 ; his rules where one party is an 
unbeliever, 74^82 ; the Christian party to be passive, 7B ; 
remarriage of ihe Christian party not thought oti 76 seq., 80, 
81, 82 ; meaning of ou itSiniTMTai, 77 seg. ; opinions of com- 
mentators, 75, 76, 78, 79. 
Divorce legislation by Augustus and under the empire, 47-49, 
86-101; in France, 150-168; in Prussia, 141-160; in Bng- 
JaniJ, 168-178; in the United States, 179-233 ; effects of oa 
family life, Appendil, BOt« 6. See Eomans, Constantine, 
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JustiniliD, Theodoras, Prussia, France, Gng-land, TJnited 

States. 
DiTorce by consent of the parties legal hf Soman law niitil Jiis- 

traiau's time, 02, 99; restored by Jiialin, 100, Appendii, 

note 2 ; when legal in Prussia, 145 ; in France, 152 ; espea 

by the code civil, 161-104. 
Dirorce, opinions concerning. 8eo Early Church, Catholics, Fro- 

teatantB, Sacraments, Greek Chnrch. 
Divorce a menaa et ioro not true divoroa, see Separation ; divorce 

on sentence of ndlity, 113, see ADnulmcct, Prohibited de- 
Dower, at Athens, 30, 31, 32; at Roiue, 43, m et aliM. 
Dwight (President), o., 229. 



BiEty church, current o]3inioQ3 of, on marriage anfl diyoroe, 103 
aeq. ; tbesa formed before marriage became a sacrament, 104; 
in what cases it allowed complete divcirce, 105, IOC; Shep- 
herd of Herraas on divorce, 1 07 ; Clement of Alexandria on 
ditto, 110; Origen, 110; Tertiillian, 110; Ai^nstin and Pol- 
lentJUB, 110, 111; Clirysostora, 111; Jerome, 112; case of 
Fabiola, 112; voices in favor of divorce in, 114-lIG; treat- 
meat of adultery by, 105, 117. 

England, divorce and divorce laiv in, 168-178 ; divorces of Queen 
Catharine, Anne of 01 eves, Margaret of Scotland, 169; of 
Marquis of Northampton by act of Parliament, 170; Cran- 
mor's opinions on, 170 ; statute and canons of 1 James I. 
171, 172; marriage of Lady Eich, an aduileress, by laud, 
172; only Parliament dissolved marriage, 113 seg. ; ecclesias- 
lioal courts, their decrees of separation, 173 aeq.; cases of 
jactitation of marriage, 173 ; new marriage and divorce law of 
20 21 Victoria, 174-178; new courta in matrimonial oases, 
174; sentences of separation, 175;- of diaaolutioQ for what 
causes, 175 seq. ; appeal, 176; other provisions of, 177; 
defects and good points of the law, 177, 178; repiar- 
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riaga after divorao possible, wlien tlic term of appeal is past, 

Episoopal Church, Protestant, in United States, its canon of 1838 on 

Eolemniziiig marriaga discuaseti, 218-250. 
Ewald, C, 23. 
EzekiBl, the prophet, ivL D, 13; isiii. IS, 13. 



FiMlLT conrt^a at Rome, 31, 33. 

Foljamt)e'a case, 173, Appendii, note to Chapter i. 

rraiicB, history of divorce laws in, since the revohition, 150-168; 
law of lf92, 151-153; family councils, 15S; law of 1793, 
153; ofilM.ibid.; abolished 1795, 154; speech of Mailhe 
concerning, I5B; law of the code civil, 156-]tl8; dlBciiBsions 
on, inoouncil of State, 15G, 1158; views of Portalia tliere es- 
pressed, 1B1, 1B8; determinate grounds of divorce, 159; di- 
vorce by Qintual consent, IBl seq. ; fortnaiitiea and delays of 
this Icind of divorce, ibid. ; effects of divorce, 163, 164 ; lepa- 
ration a meyisa ei biro now restored to French law, 164; 
divorce aboiiahel altogetiier under the Bourbons, 168, 167; 
attempt to reintroduce divorce in 1830, 168. 



GAKs{Prof.), Lis Erbreoht, c^ 114, and Appendi:! note 3, passim. 

Geneva, law of divorce there, 133. 

Gosohen (Prof.), c, 122, 124, 125, 132, 134. 

Gratian's decrees, o. See Corpus j. c. 

Greek Church, what marriages forbidden in, 106 ; looser in alloiv- 
ing divorce than the Latin, 1 14. 

Greeks, divorce among, 25 et esq. ; esp, at Athens, 20-32 ; by the 
wife, 29, 30 ; terms for, 29 ; facility of, 30 ; Plato's law con- 
cerning divorce, 33, 34. 

Gregory's decretals. See Corpus J. c 
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HS.I.I.A.U c. against Ungard, 170, note. 

Hai'menopiilus, his Leiabibliia, Appundis, uote 3. 

Hebrews, divorce among, 10-25. 

Hednon or marriage-gift, in Greece, 27, 23. 

Hermas, Shepherd oE passage fwrn, 107, 108, and a 

Hillel, his doctrine of divorce, 15-18. 

Hippolytus, 0., 88. 

Hitaig on Malaohi, 23. 

HoQorius (emperor), his divorce legial.'ition, 93. 

Horace, c, 44. 

Hug, his opinion on Matthew lii. 9 rejccled, G6. 

Huther on 1 Tim. iii.2, c, Appendix, note 1. 



Jerome, c. 104, 1 12. 

Illinois, divorce laws of, 198, 20r), 216. 

Indiana, dlvoroa laws of, 198, 204, 2IS; loose practice in, 207, 208; 

number of divorces in, 327. 
Innocent ITT. (pope), c, 106, 113. 
Josephiis, c, IB, 24. 
Iowa, divorce lawo^ 205. 
Judicium morum, by Roman law, 94 
Julian (emperor), his laws of divorce, 98. 
Justin (emperor), Novell 140, restores divorce by consent of 

parties, 100, Appendix, note 2, 
Justinian, his laws on divorce, etc., 91, 97, 99, 1(10 ; Appendix, 

note 2 ; esp. his 22dnovell, Appendix, note 2 | his UlLh novfil, 

93. 
Juvenal, a.. 44. 
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KajBer (Prof.), 18th cent., his opinions 

Keaon Malaehi, 23. 

Kent (Chancellor), a, 180, 1S5, 191. 

KingBton, Duchess of, her case, 173. 

Knobol oa Dent. mIt. 1-4, IG. 

Kohleron Malachi, 23. 

Kyrios, or goardian at Athens, 29. 



Leo (emperor), the philosopher, 91. 

Lingard on the reformatio le?. ecclBKiast, 110. 

Loomis, Rer, H., on divorce in Connecticut, 219, Appendis:, note 3. 

Louisiana, divorce laws of, 192 seq. 

Luther, c, 128-131,139. 

Ijska, c, 20. 

II. 

H Ih h speech on divorce in tlio Frouch conveiitioi', 154 seq. 

M i '^tate of, its divorce laws, 198, 200, 203-204,214. 

M 1 h 11-lG explained. 23. 

M fl Id B. D., 218, 228. 

M quired in certain forms of Roman marriage, 35. 

SI g Hebrewsidealof, 10; not merely a contract, 137, 235; 
polj gamy rare among tJie Hebrews, 12 ^ begftn with betrothal, 
ibid. ; coiioeption of, in Greece, 26 ; became degraded, 26 ; in 
Sparta; 2S ; in Athens, ibid.] at Rome, 34; by oonfarrea.tio, 
35 ; U8V13, ifiid^ ; coemplio, 3G; ftee, or without the manus,!&iii; 
power acciuired over the wife, 31 ; became degraded at Rome, 
40 ; crimes of married women, 42 ; indissoluble in the view oE 
the early chvirdi, 113; opinions on the other side, 116 «eg. 



,1 Google 
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■ the Hebrews, 12; 


see Hednoxi. 




MsniBl (Hie poet), c, S5. 




MassBchu setts, laws of, on divorai 


3 and odultery, I2t 


2113, 210, 212, 214, 215; etal 


jslios of divorce i 


223. 




MediEGTsl and barbarian laws of dh 


rorco, Appendix, cc 




, G5, 66, 56, 78, 83. 


Mixed marriagea, 101, 





Napoleoh L (when first consul), his yiews of dirorae, 151. 

Keander on 1 Corinthians, c, 19, 

New Tork, divorce law in, 183 seq., ISl, 190 scj,, 189, 201, 302, 

Norfolk, Duke of, hia divorce, 113. 
Northampton, Marquis of, his divorce, 169, 110. 
Kovells (of Justinian), iiii., 99, Appendis, note 2 ; csyii,, 99 seq. ; 
exsxiv., 99; cxl. (of Justin}, 100, and note. 



Ohio, statistics of divorce, 221, 226, 328. 
Ocigen, C, 63. 



Pahluh (Roman jurist), c, 92, 93. 

Pennsylvania, divoroa laws of; 198, 203, 21C; penalty for ndui- 

tery in, 212. 
Plato, c, 21, note 33, 34. 
Plutarch, C^ 31, 38, 39, 
Poljgnmy, 12. 
Portalis (in FruDch Council of State), c, 151, 158, 
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Prohibited dpgTGGs, 119 ; ns cnnulling marriage, 119-124 ; affinity 
a causa of proliibitiou, 120;. spiritual relationship also, L20 ; 
adoption, consangnluitj, etc., to what degrees a liindranco to 
piarriage, 120-123; nile of Aleiander VI., 120; of Creg- 
ory I., 131; of lUQOcent HI., 121 ; oC Gregory IX., iM. 

Protestant view of marriage aud divorce, 126-140; how it grew 
up, 127,128; opinions of raformers, 128 eeg.; of Luther, 129, 
130; of Chemnitz, 131 ; Zwingli, 132; Calvin, 132-134; 
Beza, 134; of ProCestant cammentatore, 135, 133; ofeccle- 
Biastica! ordinances, 13G-139. 

PruBsia, divorye legislation of, 140-150; prtijeot of Cocceii (1140), 
140 ; Frederic the Great, his dissalisfnction with tlie laiity 
of divorce, 142 ; law changed, ibid, ; present code^ 143 seq, ; 
onuses of dirorce lu it, 143-145; no separation amemael 
toTO cllowed to Protestants, 145 ; consequences of divorce, 
140; esp. lu relation to propert}-, 147, 148; Protestant 
dergymea forcefl io celebrate legal marriages, 149; com- 
plaiuts aj>^iuEt the law, and aLtempta to reform it, 149, 150. 



Bkfoem in divorce laws, what kind of, (JemaniJed in the TJ, S., 

Reformatio legum ecclesiast., 170, 

Rein, liis Rom. Privatreeht, 39, 90, 32 

Bemarriage of a divorced person, (^O. 

Bheuiah Prussia, divorce in, 163. 

Rhode Island, divoree laws of, 305, 214, 21G ; penalty for odul- 

Richter's KJrohenrecht, c, 115, 238, Appendix, note Z. 

Rochau, Von, c, 108. 

Eornana, their early forma of marriage, 36-37 ; first practice as 
to divorce, 38; early divorces, 39; later laxity, 41-49 ; ei- 
amplos of divorce, 45-47 ; divorce laws under Augustus, 47, 
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48, 86-83 ; penalties for Bdultery, Bl ; ftequcnoy of adultery, 
SO ; of divorce under the empire, 9a ; summary of laws of 
divorce under the empire, 101 ; kinds of divorce, esp. band 
gratid, Appendix, note 2. 



SAAlscniTTZ, c, 12, 14, 25, G4. 

Sayigny, c, 31, 141; his attempts to roform Prussian divorce law, 

149; c, 163, 360. 
Sehmid, R. { Anglo-Saxon laws), c, Appendii, note 3. 
Bohmldt, C. (of StrsBburg), c. Appendix, note 3. 
Selden, c, IT, 25. 
Soptimius Sevarus (emperor), his yaiii attempt to enforce llio law 

coneemirg adultery, 90. 
Shaoimai, his doctrine of divorce, 15, 16. 
Stanley on.l Corinthians, c, 73. 
State may bo in conflict with cliureh as to divorce, 331 seg. ; what 

the Btate may do, 237, 241 ; Stiite laws of divorce, what 

they ought to be, 258 sej. 
State trials (English), c, 173, 174. 
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TeutuLLIAn, c, 103, 109, 110. 

Tests of Scripture discussed : Dent. xxii. 13-19, 21 ; ssii. 23, 
64; xiii. 28-29, 21; iiiv. 1-4, 15 seq.; Ismail li, 1, 18; Jer- 
emiah iii. 6-14,18; Ezekiel iril 9, 13; iiiii. 4S, 13; 
Malachi ii. 11-18,13,21-23; Matthew v., 31-32 ; xii., 3-9; 
Mark x. 2^12; Inks ivi. 18, 51-70; 1 Oor. vii. 10-16, 
70-83 ; 1 Tim. iii. 2, 12 ; v., 9, Tikis i. 6, Appendix, note 1. 

Theodosius II. (emperor), his divorce law, 98. 

Tholuclr, c, 63, 65, 7G, 79, MO. 

la (prof at Ilalle), his loose notions en divorce, HO. 
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Thurii (in Magna Griecin), divorce law tliere, 33. 
Trinquelague on divorce, in French Chamber, IGl. 
Tronchot on divorce, in French Council of State, 157, IG6, 259. 
Troplong, c, Appendix, note 2. 

V. 

United States, divoroa and divorce lawsin, 179; want of Htatittics, 
ISO ; difference of laws in different Stales, 180 ; imperrectiou 
of our statute law, 181 ; Puritan colonies, their opiniona on 
divorce, 182; other colonies, liid. ; divoreea granted at first 
tiy legislatures, 183 seq. ; power now in most Slates given 
solely to the oourtB, 184; some States only know of separa- 
tion a vinculo, 186; raost allow separation a mensa el loro, 
ibid. ; divorce never granted in S. Carolina, 188, 189 ; divxiroe 
in N, York, 189-192; Louisiana, 192; in Puritan colonies, 
194-19B; conseq^uenoes of granting divorce on account of 
desertion, 196; eausea of divorce or of separation a measa 
et ioro ; adultery, 191; desertion, 198; imprisonment, 200; 
joining certain relipous societies, 200 ; neglect to maintain a 
wife, 20] ; intoxication, 20] ; cruelty, 302 ; special looseness 
of divorce laws of Maine, B. Island, Connecticut, S. Caro- 
lina, Iowa, Indiana, 204, 205; law of Illinois how inter- 
preted, 20G, 207; residence required in order to get a di- 
vorce, 20B; adultery, how treated by the States, 209, 210; 
by the colonies, ElO seg.; eSbcta of divorce on property, 214 ; 
on power of marrying again, 214-216; divorce on the !a- 
cteaae, 217, 218; statistics of certain Stales, esp. Connec- 
ticut, compared with Prussia and Prance, 219-232. 

Uses, a kind of Boman marriage, '65, 41. 



Talentinian II. (emperor), hia divorce lawa 
Vermoni, divorce laws in, 198, 200, 202, i 
divorce in, 220 seq.. 226. 
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Virginia, divorce laws of, lfl9; penalty of adultery, 20 D, 211 seq. ; 
mode of divorce, 133, 181. 
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"Wilda's Strafrecljt, o., Appendix, aota 3. 
Winer, c., 25, 7G. 



Sesophon, c, 20, 



,1 Google 



Conticnscti Catalogttc 

OF THE PUBLICATIONS OF 

CHARLES SCRIBNER & Co., 

654 BROADWAY, 



New York. 



January, 1868. 



,% 7%t figtire! in the last column of tits Calalognt refer to Charles 
SCRIBNER & Co.'s Discriptive Catalogus, ^opiis of vikkh viUl be sent to any 
address upon apflication. 

,»» Blanks in C&e column of prices, except in the aise of School Text-Books, 
^ prices of Tokich may be learned from Ceiakles ScbIbner & Co.'s Eduea- 
ttondl Catalogae, indicate that Ike Works are tithsr out of print or in press. 

»*, In thii lilt the names of Books fust published are given in SMALL CAM- 
TALSi those issued dtiring the year \%iq, as welt as new editions of Works prt 
viOHsly produced, are indicated by italics^ 

»*» J^ prices here given are for t/ie regular style of I'itidiag in cloth, Booki 
fiimish/d in ether styles, and their respeiiive prices, may be learned from the 
Descriptive Catalogue. 

»•» Any of these Books will be sent post-paid to any address upon receipt 0/ 
(he price. 

Volmnes. Siie. PtlM, Past 

Adams, W., D.D. 

THANKSfilVJNG I I2mO Js OO 3 

Three Gardens 1 i2mo 2 00 1 

Agassiz, Prof, Louis. 

Struflure of Animal Life (The) ... I Svo 2 50 3 
Alexander, A, D.D. 
Moral Science I izmo I 50 3 

Alexander, J, W., D.D. 

Alexander, Archibald, XJfe ai, {Portrait) . i izmo 9 00 3 

Christian Faith and PrafUce (Discourses) . j izmo 200 6 

Consolation (Discourses) .... I IZiiiO « 00 5 

Faith (Discourses) I iimo 3 00 6 

Forty Years' Correspondence wiA a Friend 2 l2mo 4 00 4 

Preaching, Thoughts on .... ] i2mo z 00 S 



,1 Google 



a Charles Scribner & Co's Co^idensed Catalogue. 



Alexander, J. A., D.D, 

Ada (Commentary) 2 i3mo U 

Isaiah " (complete) . . . 2 8vo i 

- {abridged) . . . a I2mo . 

Matthew " I umo : 

Psalms " 3 '^mo < 

New Test, Literature and Ecc Hist. , . i izmo i 

Sermons (with Portrait) .... 2 I3ra0 - 

Alls TON, Washington. 

Ledlures and Poems I l2mo : 

Andrews, Rev, S. J. 

Life of Our Lord I post Svo \ 

Armstrong, G, D., D.D. 

Works of 3 limoea.: 

Bautain, Prof. A. 

Extempore Speaking I i2mo 

Beecher, Rev. H. W. 

Pravers feom Plymouth Pulpit . . i i2ino 
BoTTA, Prof, 

Dante as Poet, Patriot, Philosopher . . I crown Svo 

Brace, Charles L. 

Hmigary, with Experience of Austrian Police, i lamo 

Home Life in Germany .... I limo 

Norse Folk I izmo 

Races of Old World l post Svo 

Short Sermons for Newsboys ■ ■ . I i6mo 

Bushnell, Horace, D.D. 

Charafter of Jesus I iSmo 

Christ and his Salvation .... I izmo 

Christian Nurture I l3mo 

Nature and the Supernatural . , . t l^mo 

New Life. Sermons for .... 1 i2mo 

Vicarious Sacriiice, The .... I Svo 

Work and Play I l2mo 

Cheever, G. B., D.D. 

Works of 3 izmn 

Clark, Prof. N. G. 
Collier, J. Payne, F.S.A. 

Rarest Books ill English Language . . 4sma:iSvoi 

CoNYBEARE, Rev. W. J., and Howsox, Rev, J. ; 

St. Paul, Life and Epistles of (illustrated) 2 Svo 
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Cook, Prof. J. P., Jr. 

Religion and Chanislry 

Craik, Geo. L., LL,D. 

English Lilerature and Language 
Crosby, Prof. Howard, D.D, 

New Testament with Notes . . 
Crummell, Rev, A, 

Africa, Future of 

Daka, a. H. 

Ethical and I'hysiological Inquiries 

Dana, R. H. 

Poems and Prose Writings . . 

Dawson, Henry B. 
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Day, Prof. H. N. 

English Comi^sition . . 

Discourse, (Rlictoric) 

i-ogi<: 

Derby, Edward, Earl of. 

Homer's Iliad (translated) . 
De Vere, M. Schele, LL.D. 

studies in English .... 

Dingman, J, H. 

Publisher's Sheet-Book 
Drummond, Rev. Jas. 

Christian Life, Thoughts for 
DuYCKiNCK, E. A, and G. L. 

Cydopadia of Am. Lilerature (400 Port 
Dwight, Benj. W. 

Philology, Modern .... 

Ellet, Mrs. E. F. 

American Revolution, Domestic History of 

'■ Women of 

Pioneer Women of the West 
Queens of Am. Socib'I'y (13 steel engravinj 

Elliott, Chaelks W. 

Kew England History , 
EWBANK, ThoS, 

Hydraulics 

Felteb, S. a. 
Adthmelics, Natural Series of . 
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Field, Henry M., D.D. 

Atlantic Tiliffraph, History of . . . 

Fisher, Rev, Prof, Geo. P. 

Supernatural Origin of Cliristianity 

SUUmaii, Benj., LL.D., Life of (Portrait) 
Forsyth, Wm. 

Ciceto, New Life of (Illustrations) 
Fowler W. C, LL.D. 

Seaiona] Controversy (Tlie) 
Froode, J. A. 

History of England .... 

Short Studies on Gkeat Subjects . 
Gage, Rev. W. L. 

Carl Ritter, Lift of .... . 

Gasparin, Count. 

America before Europe . , 

Gtbbons, J. S. 

Public Debt of the United States 
GuizoT, M, 

Meditations (First and Second Series) . I 
GuYOT, Prof. Arnold, 

Geographies, Wall Maps, Key, etc . 

Hall, Edwin, D.D. 

Puritans and their Principles . . . t 
Halsey, Rev. Lerov J. 

Bible, Literary Attraflions of . . . I 

Head LEY, J. T. 

Complete Works of IS 

Heidelberg, 

Catechism 

Herbert, H. W, 

Works of 

Holland, Dr. J. G. (Timothy Titcomb ) 

Bay-Path. A Novel . , . , " 

Bitter-Sweet. \ Poem 

Gold Foil 

Kathrina. a Poem .... 

Lessons in Life 

Letters to the Joneses .... 
Letters to Young People . 
Miss Gilbert's Career .... 
Plain Talks on Familiar Subjects 
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